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ACTION: Fnd rule

SUMMARY: On April 30, 2001, FRA published anotice of proposed rulemaking (NPRM)
proposing changes to conform its drug and acohoal testing regulation (49 CFR Part 219) to the
December 19, 2000 revison of DOT’ s transportation workplace testing procedures (49 CFR Part 40).
While severd of the amendments to Part 40 became effective on January 18, 2001, the entire revised
Part 40 will become effective on August 1, 2001.

Generdly, find rules must be published at least 30 days before their effective dates. However,
the Administrative Procedure Act (5 U.S.C. sec. 553(d)(3)) creates an exception to this generd rule on
the basis of good cause found by the agency. FRA is making this conforming rule effective immediately
upon publication, rather than 30 days from now to ensure that FRA'’s drug and dcohol testing regulation

Is consstent with the Department’ s Part 40 testing procedures, which become effective on August 1,



2001. Thisconsgency isvery important in order to avoid overlap, conflict, duplication, or confusion
among DOT drug and dcohal testing regulations. Unlessthis rule goesinto effect immediately, there
would be a 30-day period in which Part 40 would bein effect without FRA’s conforming changesto
Part 219. Since the new Part 40 was published over seven months ago, affected parties have had ample
time to prepare to implement the changes in Part 40 which this rule conformsto Part 219.

DATES: This rule becomes effective [insart date of Federal Register publication or August 1, 2001,

whichever is sooner].

ADDRESSES: The Department of Transportation’s Docket Management System alows the public
access through the internet to al documentsfiled in a particular proceeding. The April 30, 2001 NPRM
(formerly FRA Docket RSOR-6, Notice No. 48) and the comments to it, may be found with thisrule
under Docket No. FRA 2000-8583. Docket No. FRA 2000-8583 may be accessed through the

Department’s Docket Management System website at http://dms.dot.gov.

For ingtructions on how to use this system, vist the Docket Management System Web Site and
click on the “Help” menu. This docket is also available for ingpection or copying a room PL-401 on the
plazaleve of the Nassif Building a the U.S. Department of Transportation, 400 7" Street, SW.,
Washington, D.C. 20590-0001, during regular business hours.

FOR FURTHER INFORMATION CONTACT: Lamar Allen, Alcohol and Drug Program
Manager, FRA Office of Safety, RRS-11, 1120 Vermont Avenue, N.W., Mail Stop 25, Washington,
D.C. 20590 (tel ephone 202-493-6313); or PatriciaV. Sun, Trid Attorney, Office of the Chief Counsd,
RCC-11, 1120 Vermont Avenue, N.W., Mail Stop 10, Washington, D.C. 20590 (telephone 202-

493-6038).



SUPPLEMENTARY INFORMATION:
Background

In thisrule FRA findizes changes to conform its drug and acohol testing regulation (49 CFR Part
219) to the recently published revison of DOT’ s procedures for transportation workplace drug and
acohol testing programs (49 CFR Part 40) (December 19, 2000, 65 FR 79462). These changes were
proposed in an NPRM that FRA published (April 30, 2001, 66FR 21511) concurrently with NPRMs
from the Federa Aviation Administration, the Federal Motor Carrier Safety Adminigtration, the Federd
Trangt Adminigtration, the Research and Special Programs Adminigtration, and the United States Coast
Guard.

FRA adopts the proposds in the NPRM without change (with the exceptions of the penalty
schedule published in Appendix A, which is dightly different from the one contained in the NPRM as
discussed below; and, to be more consistent with Part 40 terminology, the substitution of “specimen” for
“sample’ wherever that term gppeared in thisrule). FRA received four comments to the NPRM, each
of which isdiscussed in detail below. The mgority of the comments concerned Department-wide
Issues, which are more properly addressed in Part 40 rather than individual modal rules, or raised issues
beyond the scope of the NPRM’ s proposed conforming changes, technical amendments, and
corrections.

In addition to conforming Part 219 with the new Part 40, FRA makes corrections to comply with
Federal Register format requirements and delete outdated rule text references. FRA aso makes
technica changesto its statutory citations by replacing citations to the Federal Railroad Safety Act of

1970 and the Hours of Service Act (which were repedled in1994) with references to the proper sections
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or chaptersin title 49 of the United States Code. See Pub. L. 103-272.
For ease of reference, FRA is publishing Part 219 in its entirety with these conforming changes,
technica amendments, and corrections.

Comments to the NPRM

Summaries of the four comments appear below. FRA will aso discuss comments addressed to
specific sections of the NPRM in the section-by-section andysis.

1) The United Trangportation Uniorn Nebraska State L egidative Board (UTU-Nebraska)
approved of the proposed changes to conform Part 219 to Part 40. Most of the UTU’s comments
would require mgjor substantive changes that are beyond the scope of the NPRM (e.g., requiring non
Federd testing to comply with Part 219; excluding accidents wholly attributable to pedestrians from
post-accident testing), or are more properly directed to a Part 40 rulemaking since they have intermodd
goplication (e.g., requiring employersto provide and pay for the testimony of [aboratory personnd if
requested by an employee). FRA invites the UTU-Nebraska to resubmit these commentsin future
rulemakings when FRA proposes mgor revisions to Part 219.

In its comments, the UTU dleged thet it is an “everyday practice’ for aralroad to permit a crew
who has been drug and/or acohol tested after a derailment to return to covered service until the
completion of their duty tour. In these circumstances, the UTU dtates that a railroad should not
immediately return the crew to covered service after testing sSince the basis for the tests was the railroad’ s
reasonable belief that the crew’ s actions might have adversdly affected safety by contributing to the
occurrence or severity of the derallment. This scenario may arise under FRA-mandated or company

testing programs. FRA has previoudy noted that not every “testable’” event should giveriseto a
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presumption that the employee is unfit because of adcohol or drug use. To the contrary, the employee's
satus should normaly be determined without regard to the conduct of atest. To withdraw a person
from service solely because a gpecimen has been collected would attach an unwarranted sigma. Rather,
employees should be returned to or placed in service wholly on the basis of their documented conduct
until such time asafully reviewed, pogtive test result is reported by the MRO. Accordingly, the issue of
handling employees who have been involved in events caling into question their willingness or daility to
work safely should be handled outside the context of this rulemaking.

2) The Brotherhood of Locomotive Engineers (BLE) aso supported the conforming changes to
Part 219 and the recent changes to Part 40. In addition, the BLE submitted comments specific to
sections of the NPRM, which are discussed in the section-by-section andysis.

3) The Airline Filots Association and Transportation Trades Department, AFL-CIO raised
concerns about DOT’ s vdidity testing procedures. FRA will not separately discuss these comments,
gnce this Part 40 issue is addressed in the Common Preamble.

4) The Drug & Alcohol Tedting Indusiry Association recommended Six provisions for adoption in
dl of themodd rules. FRA will adso not separately discuss these comments, since they raise Part 40
Issues which are addressed in the Common Preamble.

Section-by-section Andyss

Subpart A+Generd

§219.5 Ddfinitions.

As proposed, FRA deletes from Part 219 those definitions that can now be found in § 40.3:

Alcohal, Alcohol concentration, Alcohol use, Consortium, DOT agency, Drug(s), and Medica Review




Officer; aswdl as Refuse to submit (to a drug test) and Refuse to submit (to an acohol test), which are

defined in 88 40.191 and 40.261, respectively. Definitions specific to Part 219, the rail industry, or

both, such as Covered employee and Railroad, remain in thisrule,

Also as proposed, the definitions of Class|, Class |1, and Class 111 have been revised by deleting
“, as those regulations may be revised and gpplied by order of the Board (including modificationsin class
thresholds based on revenue deflator adjustments).” The purpose of this change isto conform to
Federd Regigter requirements,; no substantive change isintended.

FRA aso deletes the outdated references to the 1991 through 1999 accident reporting

thresholds from these definitions: Impact accident, Reporting threshold, and Train accident. See the

discusson of § 219.201 for afurther discussion of the changes to these definitions.

8§ 219.7 Waivers.

Paragraph (b

As proposed, FRA’s Rallroad Safety Board will determine each petition for sland down in
accordance with § 40.21 and Subpart C of 49 CFR Part 211, which contains the rules of practice
governing petitions for waiver of FRA safety rules, regulations or standards.  Section 40.21 maintains the
Departmentd policy of prohibiting employers from standing employees down unless the concerned DOT
agency grantsawaiver to this prohibition.

The BLE, concerned that dlowing stand down may result in unfair damage to employee
reputations, stressed that FRA should grant waivers only if arailroad can demondrate that the Strict
standards of section 40.21 will be met, and should immediately suspend or revoke that waiver if the

rallroad should fall to effectively protect employee interests in fairness and confidentidity. FRA agrees



with the BLE’ s concerns and recommendations, and will carefully examine petitions for stand down
waivers, when awaiver is granted, FRA will monitor the stand down program to ensure continuing
compliance with section 40.21.

For an additiona discussion of the BLE's comments on stand down, see the andysis of section
219.23 below.

§219.11 Generd conditions for chemicd tedts.

Paragraph (b

FRA ddetesthe last two sentences of § 219.11(b)(2), which addresses the use of catheterization
to obtain urine specimens for testing, and subparagraph (b)(4), which makes tampering with a specimen
through adulteration, dilution, or substitution arefusal to provide a specimen. In Part 40, DOT addresses
the use of catheterization in § 40.61(b)(3), what constitutes arefusa to provide a specimen in 8§ 40.191,
and what an employer must do following a verified adulterated or subgtituted test result in 8§ 40.23.

8§ 219.21 Information collection

FRA updaesthe list of information collection requirements in this section by adding
88§ 219.801, 219.803, 219.901, and 219.903 from the annual report and recordkeeping requirements
found in Subparts | and J, respectively, of this part; which were gpproved by the Office of Management
and Budget before their implementation in 1994. FRA aso adds an information collection requirement
for § 219.502, which authorizes pre-employment acohol testing, and deletes the information collection
requirements for 88 219.307, 219.309, 219.703, 219.705, 219.707, 219.709, 219.711, and 219.713,
al of which have been deleted from Part 219.

§219.23 Rallroad policies.




Paragraph (b

FRA adds new language reiterating the prohibition in 8§ 40.47 againgt the use of DOT custody
and control forms for non-DOT testing. Section 219.23 is otherwise unchanged.

The BLE requested that FRA require arailroad to provide the terms of the waiver to the heads
of its affected labor organizations if FRA grantsthe railroad’ s petition for awaiver from Part 40's tand
down prohibition. FRA agreesthat thisis sound labor-management policy, but adding anew
requirement is unnecessary, since thisis dready covered by section 219.23(d), which requires railroads
to provide educationa materids explaining the requirements of Part 219 to each of their covered
employees, and to “provide written notice to representatives of employee organizations of the availability
of thisinformation.” The implementation of a new stand down program consstent with the terms of an
FRA waiver would be amgor modification of the railroad’ s drug and dcohol program requiring such
notification.

Subpart B+Prohibitions

8§ 219.102 Prohibitions on abuse of controlled substances.

FRA deetes the 1989 implementation date from this section.

§ 219.103 Prescribed and over-the-counter drugs.

Although FRA had proposed no changes to the text of this section, the BLE noted that the
proposed pendty schedule adds a pendty guiddine of $2,500 for aviolation and $5,000 for awillful
violation. The BLE expressed concern that the addition of this guideine could result in “incongstent or
arbitrary” pendties being assessed againg individua employees for prescription and over-the-counter

drug use. The addition of a pendty guiddine for aviolation of section 219.103 does not mean that FRA



Is creating a new bass for raillroad or individud liability, snce FRA has dways had the authority to assess
pendtiesfor aviolation of thissection. As stated below and in the preamble to the NPRM, the
guidelinesin the pendty schedule areillugtrative, not comprehengve, and FRA retains the authority to
assess pendties for violations not listed in the pendty schedule. (See footnote 1 to the pendty schedule,
in which the Federd Railroad Adminigtrator reserves the right to assess a pendty of up to $22,000 for

any violation of Part 219). § 219.104 Responsive action.

Paragraph (d

As proposed, FRA ddetes its return-to-service and follow-up testing requirements, and its
Substance Abuse Professiona (SAP) conflict-of-interest prohibitions, and instead references the sections
in Part 40 thet cover these requirements (88 40.305, 40.307, and 40.299, respectively) in amended
paragraph (d). FRA aso deletes paragraphs (€) and (f) of this section, which are now unnecessary, and
paragraph (g) of this section, which mandated a 1995 implementation dete for certain requirements in this
Section.

Subpart C+Post- Accident Toxicologica Tesing

As gtated in section 40.1(c), nothing in Part 40 supersedes or conflicts with FRA'’s post-accident
testing program; Part 40 procedures do not apply to FRA post-accident toxicologicd testing, which has
always followed its own unique procedures. Since Subpart C did not need to be conformed to Part 40,
the only changes to this subpart are minor technical ones.

As proposed, FRA is streamlining its procedures for notification after post-accident events.
One-stop natification to the Nationa Response Center (NRC) is now sufficient for problemsin obtaining

specimens from an injured employee (8§ 219.203(d)(2)) or an employee fatality (§ 219.207(b)), athough



FRA dill requires railroads to notify both the NRC and FRA whenever post-accident testing is
conducted (8 219.209). The remaining technica changes are discussed below.

§ 219.201 Events for which tesing is required.

Paragraph

Inits annua adjustment of the accident reporting threshold, FRA decided to leave the $6,600
accident reporting threshold unchanged for calendar year 2001 (November 21, 2000, 65 FR 69884).
The reporting threshold find rule, which became effective January 1, 2001, amends this section and the

definitions of Impact accident, Reporting Threshold, and Train Accident found in § 219.5.

FRA removes the outdated references to the accident reporting thresholds listed for the years
1991-1999. To greamlinethis part, FRA incorporates the accident reporting threshold set annudly in 8
225.19(e) of its accident reporting rule (49 CFR Part 225) ingtead of listing the threshold for each year in
this section and in the definitions listed above in § 219.5.

§219.211 Andyss and follow-up.

Paragraph (i

FRA amends this paragraph, which formerly alowed an employee the right to request aretest of
his or her post-accident specimens. Thisright has not existed since FRA incorporated split specimen
testing into its post-accident testing proceduresin 1994. The employee till has up to 60 days from the
date of the toxicology report (instead of 72 hours from notification by the MRO asin § 40.171) to
request that his or her past-accident split specimens be tested.

Subpart D + Tesing for Cause

§ 219.300 Mandatory reasonable suspicion testing.
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Paragraph

FRA removes the 1995 implementation date from this paragraph.

Paragraph (d)(2)

FRA dedetes this paragraph which contained reporting requirements that expired on March 15,
1998.

§ 219.303 Alcohol test procedures and safequards.

FRA ddetes this section, since acohol testing conducted under this subpart now follows Part 40
procedures.

§ 219.305 Urine test procedures and safequards.

FRA ddetesthis section since the revised § 219.701 consolidates the requirements that Subpart
B, D, F and G testing be conducted in accordance with Part 40 procedures.

Subpart E+Identification of Troubled Employees

This subpart is unchanged except for the amendment to § 219.403 discussed below.

§219.403 Voluntary referrd policy.

Subparagraph (b)(5)

With respect to a certified locomotive engineer and a candidate for certification,
8 240.119(e) of FRA’sregulations on qudification and certification of locomotive engineers (49 CFR
Part 240) requiresthe railroad to waive its policy of confidentidity and suspend or revoke the engineer’s
certificate if the SAP reports that the engineer has failed to cooperate with a course of recommended
treatment. For ease of reference, FRA adds a new subparagraph cross-referencing this requirement,

which gppliesto dl voluntary referra policies.
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Subpart F+Pre-employment Teds

§ 219.501 Pre-employment drug testing.

FRA revisesthis subpart to delete an outdated implementation schedule and separately address
pre-employment drug testing and pre-employment alcohol testing. Section 219.501 now addresses only
pre-employment drug testing requirements, which are unchanged.

§ 219.502 Pre-employment dcohal testing.

New § 219.502 incorporates the Department’ s language reauthorizing pre-employment acohol
testing, which had been suspended in May 1995 (May 10, 1995, 60 FR 24766). Pre-employment
acohoal testing, unlike pre-employment drug testing, is authorized but not required.

§ 219.503 Natification; records.

FRA removes the references in this section to “urine and breath tests’ and replaces these with
more generic references to “drug and acohol tests.”

Subpart G+Random Alcohol and Drug Testing Programs

§ 219.601 Rallroad random drug testing programs.

Paragraph (a) and subparagraph (d)(2)

FRA deletes the outdated implementation schedule from this section. New railroads must submit
arandom testing program for FRA gpprova within 60 days after commencing operations, and implement
the program as approved within 60 days of receiving gpproval.

§ 219.605 Podtive drug test results; procedures.

Paragraph (@) of this section is removed and reserved, since it has been superseded by the MRO

verification requirementsin 8 40.129. FRA aso ddetes the now unnecessary reference to a “retest”
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from paragraph (b) of this section.

§ 219.607 Rallroad random acohol testing programs.

Paragraph (a) and subparagraph (c)(2)

Aswith 8§ 219.601, FRA deletes the outdated implementation schedule and specifies
implementation requirements for new railroads.

§ 219.608 Adminigtrator’ s determination of random alcohol testing rate.

Subparagraph (b)(1)(i)

This subparagraph specifies the implementation requirements for new railroads.

Subpart H+Drug and Alcohol Testing Procedures

§219.701 Standardsfor drug and acohal testing.

As discussed above, FRA consolidatesin this section the requirement that testing under Subparts
B, D, F, and G of this part comply with Part 40 procedures. In new paragraph (c) of this section, FRA
expands the requirement (formerly found in § 219.715(a), which has been deleted), that an employee
proceed to the testing Site immediately upon notification of sdection, to apply to random drug testing as
well asto random acohol testing. FRA deletesthe rest of this subpart
(88 219.703-219.715), since it has been superseded by Part 40.

Subpart 1+Annua Report

There are no changes to the reporting requirements of FRA’s Management Information System
(M1S). Concerned about the variability in sandards among rallroad testing programs, the BLE
commented that the M1S should not include data on urine acohol tests conducted under railroad

authority unlesstherailroad’ s testing program uses testing procedures that “meet the same leve of
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confidence’ as the protocols used in the FRA post-accident testing program. Otherwise, the BLE
recommended that such data not be reported until the Department of Hedlth and Human Services
develops urine dcohol testing sandards. FRA will continue to require urine acohol testing datato be
reported, Snce FRA uses this data to monitor independent railroad testing programs to ensure that they
do not violate Part 219 by conducting urine acohol testing under Federd authority.

Subpart JHRecordkeseping Requirements

§219.901 Retention of acohol testing records.
§ 219.903 Retention of drug testing records.

FRA deletes recordkeeping requirements that duplicate those contained in various sections of
Part 40. In addition to the employer recordkeeping requirementsin 8 40.333, Part 40 now requires
service agents to maintain copies of records that were formerly required to be kept by employers, so that
some of the recordkeeping responsibilities currently in 88 219.901 and 219.903 have shifted from
raillroads to their service agents.

Appendix A to Part 219+Schedule of Civil Pendties.

The revised schedule of civil pendties printed below has adightly different structure and lists
more guideline pendty amounts than the schedule in the NPRM. These structura changes and additiona
examples are intended to make the schedule clearer as a guide to proposed assessments for violations of
Part 219. Asbefore, theillugtrations provided areillustrative, not comprehensive, and FRA reserves the
right to assess a pendty of up to $22,000 for any violation of thisrule, induding violations not listed in
this pendty schedule.

The additiond violations listed have proposed assessments equivalent to violations aready listed

in the pendty schedule. Pendlties listed at the statutory minimum of $500 (see § 209.409 in FRA’s
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railroad safety enforcement procedures (49 CFR Part 209)), however, are now $1,000.

Appendix D to Part 219+Management Information System Collection Forms.

As proposed, FRA deletes Appendix D, which reprints MIS forms that have been in use since
1994. The BLE commented that it could not find the MIS formsin the Part 40 findl rule; thisis because
the formsfor FRA’s MIS system are specific to Part 219 only. These forms can now be downloaded
from FRA’sweb ste at hitp://www.fradot.gov/stelindex.htm.

Regulatory Analyses and Notices

This rule has been determined to be nonggnificant, snce it makes policy changes only to the
extent necessary to conform Part 219 to the changes dready made in Part 40. The other purpose of this
ruleisto update Part 219 by making corrections and deleting outdated references.

This rule has dso been determined not to be economicaly sgnificant snce its reworking of
exiging requirements does not result in Sgnificant new costs. FRA did not prepare a Regulatory
Evduation of the costs and benefits of thisrule.

Paperwork Reduction Act

In accordance with the Paperwork Reduction Act of 1995, 44 U.S.C. 3501 et seq., FRA
determined that there are no new requirements for information collection associated with thisrule.
List of Subjectsin 49 CFR Part 219

Alcohal abuse, Drug abuse, Drug testing, Pendties, Railroad safety, Reporting and
recordkeeping requirements, Safety, Trangportation.
TheRule

For the reasons stated above, FRA revises Part 219 to read as follows:
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PART 219--CONTROL OF ALCOHOL AND DRUG USE

Subpart A+General
Sec.
219.1 Purpose and scope.
219.3 Application.
219.5 Definitions
219.7 Waivers.
219.9 Responsbility for compliance.
219.11 Generd conditions for chemicd tests.
219.13 Preemptive effect.
219.15 [Reserved]
219.17 Condtruction.
219.19 [Reserved]
219.23 Railroad policies.

Subpart B+Prohibitions

219.101 Alcohol and drug use prohibited.
219.102 Prohibition on abuse of controlled substances.
219.103 Prescribed and over-the-counter drugs.
219.104 Responsive action.
219.105 Railroad' s duty to prevent violations.
219.107 Consequences of unlawful refusdl.

Subpart C+Post-Accident Toxicological Testing
219.201 Events for which testing is required.
219.203 Respongbilities of railroads and employees.
219.205 Specimen collection and handling.
219.206 FRA access to breath test results.
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219.207
219.209
219.211
219.213

219.300
219.301
219.302

219.401
219.403
219.405
219.407

219.501
219.502
219.503
219.505

219.601
219.603
219.605
219.607
219.608
219.609
219.611

Fadlity.
Reports of tests and refusals.
Andyss and follow-up.
Unlawful refusal's, consequences.
Subpart D+Testing for Cause
Mandatory reasonable suspicion testing.
Tegting for reasonable cause.
Prompt specimen collection; time limitation.
Subpart E+ldentification of Troubled Employees
Requirement for policies.
Voluntary referrd policy.
Co-worker report policy.
Alternate policies.
Subpart F+Pre-employment Tests
Pre-employment drug testing.
Pre-employment acohoal testing.
Notification; records.
Refusals.
Subpart G+Random Alcohol and Drug Testing Programs
Railroad random drug testing programs.
Participation in drug testing.
Positive drug test results; procedures.
Railroad random alcohol testing programs.
FRA Adminigrator’ s determination of random acohol testing rate.
Participation in dcohol testing.

Tedt result indicating prohibited alcohol concentration; procedures.
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Subpart H+Drug and Alcohol Testing Procedures
219.701 Standards for drug and acohol testing.
Subpart I+Annual Report

219.801 Reporting acohol misuse prevention program results in a management information
sysem.
219.803 Reporting drug misuse prevention program results in a management information system.

Subpart J+Recor dkeeping Requirements

219.901 Retention of dcohoal testing records.
219.903 Retention of drug testing records.
219.905 Access to facilities and records.

APPENDIX A TO PART 219+SCHEDULE OF CIVIL PENALTIES
APPENDIX B TO PART 219+DESIGNATION OF LABORATORY FOR POST-ACCIDENT
TOXICOLOGICAL TESTING
APPENDIX C TO PART 219+POST-ACCIDENT TESTING Specimen COLLECTION
Authority: 49 U.S.C. 20103, 20107, 20140, 21301, 21304, 21311; 28 U.S.C. 2461, note;
and 49 CFR 1.49(m).
Subpart A--General
§219.1 Purpose and scope.

(8) The purpose of this part is to prevent accidents and casudties in railroad operations that
result from impairment of employees by acohol or drugs.

(b) This part prescribes minimum Federa safety standards for control of alcohol and drug use.
This part does not restrict arailroad from adopting and enforcing additiona or more stringent
requirements not inconsistent with this part.
§219.3 Application.

(a) Except as provided in paragraphs (b) and (c) of this section, this part gpplies to--
(1) Railroads that operate rolling equipment on standard gage track which is part of the genera
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railroad system of trangportation; and

(2) Railroads that provide commuter or other short-haul rail passenger service in ametropolitan
or suburban area (as described by 49 U.S.C. 20102).

(b)(2) This part does not apply to arailroad that operates only on track insgde an ingtalation
which is not part of the generd railroad system of transportation.

(2) Subparts D, E, F and G of this part do not apply to arailroad that employs not more than 15
employees covered by the hours of service laws at 49 U.S.C. 21103, 21104, or 21105, and that does
not operate on tracks of another railroad (or otherwise engage in joint operations with another railroad)
except as necessary for purposes of interchange.

(3) Subpart | of this part does not apply to arailroad that has fewer than 400,000 total
manhours.

(c) Subparts E, F and G of this part do not apply to operations of aforeign railroad conducted
by covered service employees whose primary place of service (“home termind™) for rail transportation
sarvicesis located outside the United States. Such operations and employees are subject to Subparts A,

B, C, and D of this part when operating in United States territory.
§219.5 Definitions.

Asused in this part+

Class|, Class|l, and Class |11 have the meaning assigned by regulations of the Surface

Trangportation Board (49 CFR Part 1201; General Instructions 1-1).

Controlled substance has the meaning assigned by 21 U.S.C. 802, and includes dl substances

listed on Schedules | through V as they may be revised from time to time (21 CFR Parts 1301-1316).

Covered employee means a person who has been assigned to perform service subject to the

hours of service laws (49 U.S.C. ch. 211) during aduty tour, whether or not the person has performed

or is currently performing such service, and any person who performs such service. (An employeeis not
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“covered” within the meaning of this part exclusively by reason of being an employee for purposes of 49
U.S.C. 21106.) For the purposes of pre-employment testing only, the term “covered employee’
includes a person gpplying to perform covered service.

Co-worker means another employee of the railroad, including aworking supervisor directly
associated with ayard or train crew, such as a conductor or yard foreman, but not including any other
rallroad supervisor, specid agent, or officer.

DOT Agency means an agency (or “operating adminigtration”) of the United States Department
of Transportation administering regulations requiring acohol or controlled substance testing (14 CFR
parts 61, 63, 65, 121 and 135; 49 CFR parts 199, 219, 382 and 655) in accordance with Part 40 of
thistitle,

Drug means any substance (other than acohal) that has known mind- or function-dtering effects
on ahuman subject, specificaly including any psychoactive substance and including, but not limited to,
controlled substances.

FRA meansthe Federa Railroad Administration, United States Department of Transportation.

FRA representative means the Associate Adminigrator for Safety of FRA, the Associate

Adminigrator's delegate (including a qualified State ingpector acting under Part 212 of this chapter), the
Chief Counsdl of FRA, or the Chief Counsdl's delegate.

Hazardous materiad means a commodity designated as a hazardous materia by Part 172 of this

title

Impact accident means atrain accident (i.e., arail equipment accident involving damage in excess

of the current reporting threshold (see § 225.19(e) of this chapter)) conssting of a head-on collison, a
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rear-end colligon, asde collison (incdluding a collison at arailroad crossing at grade), a switching
collison, or impact with a ddiberately- placed obstruction such as abumping post. The following are not
impact accidents:

(1) An accident in which the derailment of equipment causes an impact with other rail equipment;

(2) Impact of rail equipment with obstructions such as falen trees, rock or snow dides, livestock,
etc.; and

(3) Raking collisons caused by derailment of rolling stock or operation of equipment in violation
of dearance limitations.

| ndependent with respect to amedica facility, means not under the ownership or control of the
raillroad and not operated or staffed by a sdaried officer or employee of therallroad. Thefact that the
raillroad pays for services rendered by a medical facility or [aboratory, sdects that entity for performing
tests under this part, or has a tanding contractud relaionship with that entity to perform tests under this
part or perform other medica examinations or tests of raillroad employees does not, by itsef, remove the
fadility from this definition.

Medicd facility means a hospitd, clinic, physician's office, or laboratory where toxicol ogica
specimens can be collected according to recognized professond standards.

Medica practitioner means a physician or dentist licensed or otherwise authorized to practice by

the State.
NTSB meansthe Nationa Transportation Safety Board.
Passenger train means atrain trangporting persons (other than employees, contractors, or

persons riding equipment to observe or monitor railroad operations) in intercity passenger service,
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commuter or other short-haul service, or for excursion or recreationa purposes.

Positive rate means the number of positive results for random drug tests conducted under this
part plus the number of refusas of random tests required by this part, divided by the total number of
random drug tests conducted under this part plus the number of refusads of random tests required by this
part.

Possess means to have on one's person or in one's personal effects or under one's control.
However, the concept of possession as used in this part does not include control by virtue of presencein
the employee's persond residence or other amilar location off of rallroad property. Railroad means
any form of nonhighway ground transportation that runs on rails or eectromagnetic guideways, and any
person providing such trangportation, including+

(2) Commuter or other short-haul railroad passenger service in a metropolitan or suburban area
and commuiter railroad service that was operated by the Consolidated Rail Corporation on January 1,
1979; and

(2) High speed ground transportation systems that connect metropolitan areas, without regard to
whether those systems use new technol ogies not associated with traditional railroads; but does not
include rapid trangt operations in an urban area that are not connected to the generd railroad system of
transportation.

Railroad property damage or damage to railroad property refers to damage to railroad property,

including ralroad on-track equipment, sgnals, track, track structures (including bridges and tunnels), or
roadbed, including labor costs and al other costs for repair or replacement in kind. Estimated cost for

replacement of railroad property must be caculated as described in the FRA Guide for Preparing
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Accident/Incident Reports. (See 8§ 225.21 of this chapter.) However, replacement of passenger
equipment is caculated based on the cost of acquiring anew unit for comparable service.

Reportable injury means an injury reportable under Part 225 of this chapter.

Reporting threshold means the amount specified in 8 225.19(e) of this chapter, as adjusted from
time to time in accordance with Appendix B to Part 225 of this chapter.

Supervisory employee means an officer, pecia agent, or other employee of the rallroad who is

not a co-worker and who is respongible for supervisng or monitoring the conduct or performance of one
or more employees.

Train, except as context requires, means alocomotive, or more than one locomotive coupled,
with or without cars. (A locomotive is a self-propeled unit of equipment which can beused intran
savice)

Train accident means a passenger, freight, or work train accident described in § 225.19(c) of this
chapter (a“rail equipment accident” involving damage in excess of the current reporting threshold),
including an accident involving a switching movement.

Train incdent means an event involving the movement of railroad on-track equipment that results
in acasudty but in which railroad property damage does not exceed the reporting threshold.

Vidlaion rate means the number of covered employees (as reported under § 219.801) found
during random tests given under this part to have an alcohol concentration of .04 or greeter, plusthe
number of employees who refuse arandom test required by this part, divided by the tota reported
number of employees in the industry given random acohol tests under this part plus the tota reported

number of employeesin the industry who refuse arandom test required by this part.
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8§ 219.7 Waivers.

(& A person subject to arequirement of this part may petition the FRA for awaiver of
compliance with such requirement.

(b) Each petition for waiver under this section must be filed in amanner and contain the
information required by Part 211 of this chepter. A petition for waiver of the Part 40 prohibition against
stand down of an employee before the Medica Review Officer has completed the verification must dso
comply with 8§ 40.21 of thistitle.

(¢) If the FRA Adminigtrator finds that waiver of complianceisin the public interest and is
consstent with railroad safety, the Adminisirator may grant the waiver subject to any necessary
condiitions.

§219.9 Responghility for compliance.

(& Any person (an entity of any type covered under 1 U.S.C. 1, including but not limited to the
following: arailroad; a manager, supervisor, officid, or other employee or agent of arailroad; any owner,
manufacturer, lessor, or lessee of railroad equipment, track, or facilities; any independent contractor
providing goods or servicesto arailroad; and any employee of such owner, manufacturer, lessor, lessee,
or independent contractor) who violates any requirement of this part or causes the violation of any such
requirement is subject to acivil pendty of at least $500 and not more than $11,000 per violation, except
that: Pendties may be assessed againgt individuds only for willful violations, where a grosdy negligent
violation or a pattern of repeated violations has created an imminent hazard of death or injury, or has
caused degth or injury, a penalty not to exceed $22,000 per violation may be assessed; and the standard

of ligbility for arallroad will vary depending upon the requirement involved. See, eg., 8 219.105, which
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must be construed to qudify the responsbility of aralroad for the unauthorized conduct of an employee
that violates 88 219.101 or 219.102 (while imposing a duty of due diligence to prevent such conduct).
Each day aviolation continues congtitutes a separate offense. See Appendix A to this part for a
statement of agency civil pendty policy.

(b)(1) Inthe case of joint operations, primary responsbility for compliance with this part with
respect to determination of events qudifying for bresth or body fluid testing under Subparts C and D of
this part rests with the host railroad, and dl affected employees must be responsive to direction from the
hogt railroad consgtent with this part. However, nothing in this paragraph (b)(1) restricts the ability of
the railroads to provide for an gppropriate assgnment of respongbility for compliance with this part as
among those railroads through a joint operating agreement or other binding contract. FRA reservesthe
right to bring an enforcement action for noncompliance with gpplicable portions of this part againgt the
host railroad, the employing railroad, or both.

(2) Where an employee of onerailroad is required to participate in breath or body fluid testing
under Subpart C or D of this part and is subsequently subject to adverse action aleged to have arisen
out of the required test (or aleged refusd thereof), necessary witnesses and documents available to the
other railroad must be made available to the employee on areasonable basis.

(c) Any independent contractor or other entity that performs covered service for arailroad has
the same respongibilities as arallroad under this part, with respect to its employees who perform covered
sarvice. The entity's respongbility for compliance with this part may be fulfilled ether directly by thet
entity or by the railroad's treating the entity's employees who perform covered service asif they wereits

own employees for purposes of thispart. The respongbility for compliance must be clearly spelled out in
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the contract between the railroad and the other entity or in another document. In the absence of such a
clear delineation of responghility, FRA will hold the railroad and the other entity jointly and severaly
ligble for compliance.

§219.11 Generd conditions for chemicd tests.

(& Any employee who performs covered service for arailroad is deemed to have consented to
testing asrequired in Subparts B, C, D, and G of this part; and consent isimplied by performance of
such sarvice.

(b)(2) Each such employee must participate in such testing, as required under the conditions set
forth in this part by a representative of the railroad.

(2) In any case where an employee has sustained a persond injury and is subject to alcohol or
drug testing under this part, necessary medica treatment must be accorded priority over provison of the
breath or body fluid specimen(s).

(3) Failure to remain available following an accident or casudty as required by company rules
(i.e., being absent without leave) is consdered arefusa to participate in testing, without regard to any
subsequent provison of specimens.

(c) A covered employee who is required to be tested under Subpart C or D of this part and who
IS taken to amedical facility for observation or trestment after an accident or incident is deemed to have
consented to the release to FRA of the following:

(2) Theremaining portion of any body fluid specimen taken by the tregting facility within 12 hours
of the accident or incident that is not required for medica purposes, together with any norma medical

fecility record(s) pertaining to the taking of such specimen;
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(2) Theresults of any laboratory tests for acohol or any drug conducted by or for the treating
fadility on such specimen;

(3) The identity, dosage, and time of adminigration of any drugs administered by the tregting
fecility prior to the time specimens were taken by the treating facility or prior to the time specimens were
taken in compliance with this part; and

(4) The results of any breath tests for acohol conducted by or for the tresting fecility.

(d) An employee required to participate in body fluid testing under Subpart C of this part (post-
accident toxicologicd testing) or testing subject to Subpart H of this part shdl, if requested by the
representative of the railroad or the medical facility (including, under Subpart H of this part, a non
medical contract collector), evidence consent to taking of specimens, their release for toxicologicd
analyss under pertinent provisions of this part, and release of the test resultsto the rallroad's Medica
Review Officer by promptly executing a consent form, if required by the medicd facility. The employee
Is not required to execute any document or clause waiving rights that the employee would otherwise have
agang the employer, and any such waiver isvoid. The employee may not be required to waive ligbility
with respect to negligence on the part of any person participating in the collection, handling or anadlysis of
the specimen or to indemnify any person for the negligence of others. Any consent provided congstent
with this section may be construed to extend only to those actions specified in this section.

(€) Nothing in this part may be construed to authorize the use of physical coercion or any other
deprivation of liberty in order to compel breath or body fluid testing.

(f) Any railroad employee who performs service for arailroad is deemed to have consented to

remova of body fluid and/or tissue soecimens necessary for toxicologica andyss from the remains of
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such employee, if such employee dies within 12 hours of an accident or incident described in Subpart C
of this part asaresult of such event. This consent is specificdly required of employees not in covered
sarvice, aswel as employeesin covered service.

(9) Each supervisor responsible for covered employees (except aworking supervisor within the
definition of co-worker under this part) must be trained in the sgns and symptoms of acohol and drug
influence, intoxication and misuse consstent with a program of instruction to be made available for
Ingpection upon demand by FRA. Such aprogram shdl, a a minimum, provide information concerning
the acute behaviora and gpparent physiological effects of acohol and the mgor drug groups on the
controlled substances list. The program must also provide training on the qualifying criteriafor post-
accident testing contained in Subpart C of this part, and the role of the supervisor in post-accident
collections described in Subpart C and Appendix C of this part. The duration of such training may not be
less than 3 hours.

(h) Nothing in this subpart restricts any discretion available to the railroad to request or require
that an employee cooperate in additional body fluid testing. However, no such testing may be performed
on urine or blood specimens provided under this part. For purposes of this paragraph (h), al urine from
avoid congtitutes a single specimen.

§219.13 Preemptive effect.

(8 Under § 20106 of title 49, United States Code, issuance of the regulationsin this part
preempts any State law, rule, regulation, order or standard covering the same subject matter, except a
provison directed a aloca hazard that is condgstent with this part and that does not impose an undue

burden on interstate commerce.
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(b) FRA does not intend by issuance of the regulationsin this part to preempt provisons of State
crimind law that impose sanctions for reckless conduct that leads to actud loss of life, injury or damage
to property, whether such provisions gpply specificaly to railroad employees or generdly to the public at
large.

§219.15 [Reserved]

§219.17 Construction.

Nothing in this part--

(8) Redtricts the power of FRA to conduct investigations under 88 20107, 20108, 20111, and
20112 of title 49, United States Code; or

(b) Creates a private right of action on the part of any person for enforcement of the provisons
of this part or for damages resulting from noncompliance with this part.

§219.19 [Reserved]

§219.21 Information collection.

(& Theinformation collection requirements of this part have been reviewed by the Office of
Management and Budget pursuant to the Paperwork Reduction Act of 1980 (44 U.S.C. 3501 et seq.)
and have been assgned OMB control number 2130-0526.

(b) The information collection requirements are found in the following sections: 219.7, 219.23,
219.104, 219.201, 219.203, 219.205, 219.207, 219.209, 219.211, 219.213, 219.303,
219.401, 219.403, 219.405, 219.407, 219.501, 219.502, 219.503, 219.601, 219.605, 219.701,

219.801, 219.803, 219.901, and 219.903.

§ 219.23 Railroad palicies.
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(&) Whenever abreath or body fluid test is required of an employee under this part, the railroad
must provide clear and unequivoca written notice to the employee that the test is being required under
FRA regulations. Use of the mandated DOT form for drug or alcohal testing satifies the requirements of
this paragraph (a).

(b) Whenever abreath or body fluid test is required of an employee under this part, the railroad
must provide clear, unequivoca written notice of the basis or bases upon which the test isrequired (e.g.,
reasonable suspicion, violation of a specified operating/safety rule enumerated in Subpart D of this part,
random sdlection, follow-up, etc.). Completion of the DOT acohal or drug testing form indicating the
basis of the test (prior to providing a copy to the employee) satisfies the requirement of this paragraph
(b). Useof the DOT form for non-Federd testsis prohibited.

(c) Use of gpproved forms for mandatory post-accident toxicologica testing under Subpart C of
this part provides the notifications required under this section with respect to such tests. Use of those
forms for any other test is prohibited.

(d) Each railroad must provide educationd materids that explain the requirements of this part,
and the railroad's policies and procedures with respect to meeting those requirements.

(2) Therailroad must ensure that a copy of these materiasis distributed to each covered
employee prior to the start of dcohol testing under the railroad's a cohol misuse prevention program and
to each person subsequently hired for or transferred to a covered position.

(2) Each raillroad must provide written notice to representatives of employee organizations of the
avalability of thisinformation.

(e) Required content. The materias to be made available to employees must include detailed
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discussion of a least the following:

(1) Theidentity of the person designated by the railroad to answer employee questions about the
materias.

(2) The classes or crafts of employees who are subject to the provisions of this part.

(3) Sufficient information about the safety- senditive functions performed by those employeesto
make clear that the period of the work day the covered employeeis required to be in compliance with
this part is that period when the employee is on duty and is required to perform or is avallable to perform
covered service.

(4) Specific information concerning employee conduct that is prohibited under Subpart B of this
part.

(5) Inthe case of arailroad utilizing the accident/incident and rule violation reasonable cause
testing authority provided by this part, prior notice (which may be combined with the notice required by
88§ 219.601(d)(1) and 219.607(d)(1)), to covered employees of the circumstances under which they will
be subject to testing.

(6) The circumstances under which a covered employee will be tested under this part.

(7) The procedures that will be used to test for the presence of acohol and controlled
substances, protect the employee and the integrity of the testing processes, safeguard the vaidity of the
test results, and ensure that those results are attributed to the correct employee.

(8) The requirement that a covered employee submit to acohol and drug tests administered in
accordance with this part.

(9) An explanation of what congtitutes a refusa to submit to an adcohol or drug test and the
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attendant consequences.

(20) The consequences for covered employees found to have violated Subpart B of this part,
including the requirement that the employee be removed immediately from covered service, and the
procedures under § 219.104.

(12) The consequences for covered employees found to have an alcohol concentration of .02 or
greater but less than .04.

(12) Information concerning the effects of acohol misuse on an individua's hedlth, work, and
persond life; gns and symptoms of an dcohol problem (the employee's or a coworker's); and available
methods of evauating and resolving problems associated with the misuse of dcohal, including utilization
of the procedures set forth in Subpart E of this part and the names, addresses, and tel ephone numbers of
substance abuse professionas and counseling and treatment programs.

(f) Optiond provisons. The materias supplied to employees may dso include information on

additiond railroad policies with respect to the use or possession of acohol and drugs, including any
consequences for an employee found to have a specific acohol concentration, that are based on the
rallroad's authority independent of this part. Any such additiond policies or consequences must be
clearly and obvioudy described as being based on independent authority.

Subpart B--Prohibitions

§219.101 Alcohol and drug use prohibited.

(a) Prohibitions. Except as provided in § 219.103+
(1) No employee may use or possess dcohol or any controlled substance while assigned by a

railroad to perform covered service,
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(2) No employee may report for covered service, or go or remain on duty in covered service
while--

(1) Under the influence of or impaired by acohal;

(i) Having .04 or more acohol concentration in the bresth or blood; or

(i) Under the influence of or impaired by any controlled substance.

(3) No employee may use dcohal for whichever isthe lesser of the following periods:

(1) Within four hours of reporting for covered service; or

(if) After recelving notice to report for covered service.

(4) No employee tested under the provisions of this part whose test result indicates an acohol
concentration of .02 or greater but less than .04 may perform or continue to perform covered service
functionsfor arailroad, nor may arailroad permit the employee to perform or continue to perform
covered service, until the start of the employee's next regularly scheduled duty period, but not less than
eght hours following adminigtration of the test.

(5) If an employee tested under the provisions of this part has atest result indicating an acohol
concentration below 0.02, the test must be considered negative and is not evidence of acohol misuse. A
rallroad may not use afedera test result below 0.02 ether as evidence in a company proceeding or asa
basis for subsequent testing under company authority. A ralroad may take further action to compel
cooperation in other breath or body fluid testing only if it has an independent basis for doing so.

(b) Controlled substance. “Controlled substance’ is defined by § 219.5. Controlled substances

are grouped as follows: marijuana, narcotics (such as heroin and codeine), stimulants (such as cocaine

and amphetamines), depressants (such as barbiturates and minor tranquilizers), and halucinogens (such

33



as the drugs known as PCP and LSD). Controlled substancesincludeillicit drugs (Schedule 1), drugs that
are required to be distributed only by amedica practitioner's prescription or other authorization
(Schedules 11 through IV, and some drugs on Schedule V), and certain preparations for which
digtribution is through documented over the counter sales (Schedule V only).

(c) Rallroad rules. Nothing in this section restricts arailroad from imposing an absolute
prohibition on the presence of dcohol or any drug in the body fluids of personsin its employ, whether in
furtherance of the purpose of this part or for other purposes.

(d) Congtruction. This section may not be construed to prohibit the presence of an unopened
container of an dcohoalic beveragein a private motor vehicle that is not subject to use in the business of
therallroad; nor may it be congtrued to restrict arailroad from prohibiting such presence under its own
rules.

§219.102 Prohibition on abuse of controlled substances.

No employee who performs covered service may use a controlled substance a any time,
whether on duty or off duty, except as permitted by § 219.103.

§219.103 Prescribed and over-the-counter drugs.

(8 This subpart does not prohibit the use of a controlled substance (on Schedules 11 through V
of the controlled substance list) prescribed or authorized by amedica practitioner, or possession incident
to such use if--

(1) Thetreating medical practitioner or a physcian designated by the railroad has made a good
faith judgment, with notice of the employee's assgned duties and on the basis of the available medicd

history, that use of the substance by the employee at the prescribed or authorized dosage leve is
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congstent with the safe performance of the employee's duties,

(2) The substanceis used at the dosage prescribed or authorized; and

(3) In the event the employee is being treated by more than one medica practitioner, at least one
treating medicd practitioner has been informed of al medications authorized or prescribed and has
determined that use of the medications is consstent with the safe performance of the employee's duties
(and the employee has observed any restrictions imposed with respect to use of the medicationsin
combination).

(b) This subpart does not restrict any discretion available to the railroad to require that
employees notify the railroad of thergpeutic drug use or obtain prior gpprova for such use.

§219.104 Responsive action.

(a) Remova from covered service. (1) If the railroad determines that an employee has violated

88 219.101 or 219.102, or the acohal or controlled substances misuse rule of another DOT agency, the
ralroad must immediately remove the employee from covered service and the procedures described in
paragraphs (b) through (€) of this section apply.

(2) If an employee refusesto provide breath or abody fluid specimen or specimens when
required to by the railroad under a mandatory provison of this part, the railroad must immediately
remove the employee from covered service, and the procedures described in paragraphs (b) through (€)
of this section apply.

(3)(i) This section does not gpply to actions based on breath or body fluid tests for alcohal or
drugs that are conducted exclusively under authority other than that provided in this part (eg., testing

under a company medica policy, for-cause testing policy wholly independent of Subpart D of this part,
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or testing under alabor agreement).

(i) This section and the information requirements listed in 8 219.23 do not gpply to gpplicants
who refuse to submit to a pre-employment test or who have a pre-employment test with aresult
indicating the misuse of acohol or controlled substances.

(b) Notice. Prior to or upon withdrawing the employee from covered service under this section,
the rallroad must provide notice to the employee of the reason for this action.

(c) Hearing procedures. (1) If the employee denies that the test result is valid evidence of

acohol or drug use prohibited by this subpart, the employee may demand and must be provided an
opportunity for a prompt post- suspenson hearing before a presding officer other than the charging
officid. This hearing may be consolidated with any disciplinary hearing arisng from the same accident or
incident (or conduct directly related thereto), but the presiding officer must make separate findings asto
compliance with 88 219.101 and 219.102.

(2) The hearing must be convened within the period specified in the applicable collective
bargaining agreement. In the absence of an agreement provison, the employee may demand that the
hearing be convened within 10 caendar days of the suspension or, in the case of an employeewho is
unavailadle due to injury, illness, or other sufficient cause, within 10 days of the date the employee
becomes available for hearing.

(3) A post-suspension proceeding conforming to the requirements of an gpplicable collective
bargaining agreement, together with the provisions for adjustment of disputes under sec. 3 of the Railway
Labor Act (49 U.S.C. 153), satisfies the procedura requirements of this paragraph (c).

(4) Nothing in this part may be deemed to abridge any additiona procedurd rights or remedies
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not inconsistent with this part that are available to the employee under a collective bargaining agreement,
the Railway Labor Act, or (with respect to employment at will) & common law with respect to the
remova or other adverse action taken as a consequence of apostive test result in atest authorized or
required by this part.

(5) Nothing in this part regtricts the discretion of the railroad to trest an employee's denid of
prohibited alcohol or drug use as awaiver of any privilege the employee would otherwise enjoy to have
such prohibited adcohal or drug use treated as a non-disciplinary metter or to have discipline held in
abeyance.

(d) Therailroad must comply with the return-to-service and foll ow- up testing requirements, and
the Substance Abuse Professiond conflict-of-interest prohibitions, contained in 88 40.305, 40.307, and
40.299 of thistitle, respectively.

§219.105 Railroad's duty to prevent violations.

(& A railroad may not, with actud knowledge, permit an employee to go or remain on duty in
covered service in violation of the prohibitions of 88 219.101 or 219.102. Asused in this section, the
knowledge imputed to the railroad must be limited to that of arallroad management employee (such asa
supervisor deemed an “officer,” whether or not such person is a corporate officer) or a supervisory
employee in the offending employee's chain of command.

(b) A railroad must exercise due diligence to assure compliance with 88 219.101 and 219.102
by each covered employee.

§219.107 Consequences of unlawful refusal.

(& An employee who refuses to provide breath or a body fluid specimen or specimens when
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required to by the railroad under a mandatory provision of this part must be deemed disqudified for a
period of nine (9) months.

(b) Prior to or upon withdrawing the employee from covered service under this section, the
raillroad must provide notice of the reason for this action, and the procedures described in
§219.104(c) apply.

(¢) Thedisqudification required by this section gpplies with respect to employment in covered
sarvice by any railroad with notice of such disqudification.

(d) The requirement of disqudification for nine (9) months does not limit any discretion on the
part of the railroad to impose additiona sanctions for the same or related conduct.

(&) Upon the expiration of the 9-month period described in this section, arailroad may permit the
employee to return to covered service only under the same conditions specified in
§ 219.104(d), and the employee must be subject to follow-up tests, as provided by that section.

Subpart C--Post-Accident Toxicological Testing

§219.201 Eventsfor which testing is required.

(a) Lig of events. Except as provided in paragraph (b) of this section, post-accident
toxicologica tests must be conducted after any event that involves one or more of the circumstances
described in paragraphs (a)(1) through (4) of this section:

(1) Mgor train accident. Any train accident (i.e., arail equipment accident involving damage in

excess of the current reporting threshold) that involves one or more of the following:
(i) A fadity;

(i) A release of hazardous materid lading from railroad equipment accompanied by--
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(A) An evacuation; or

(B) A reportable injury resulting from the hazardous materid release (e.g., from fire, exploson,
inhaation, or skin contact with the materid); or

(iii) Damage to railroad property of $1,000,000 or more.

(2) Impact accident. Animpact accident (i.e., arall equipment accident defined as an “impact
accident” in 8 219.5) that involves damage in excess of the current reporting threshold, resulting in--

(i) A reportable injury; or

(i) Damage to railroad property of $150,000 or more.

(3) Fad trainincident. Any train incident that involves afatdity to any on-duty railroad

employee.

(4) Passenger train accident. Reportable injury to any person in atrain accident (i.e., arail

equipment accident involving damage in excess of the current reporting threshold) involving a passenger
train.

(b) Exceptions. No test may be required in the case of a collison between railroad rolling stock
and amotor vehicle or other highway conveyance at arail/highway grade crossing. No test may be
required in the case of an accident/incident the cause and severity of which are wholly attributable to a
natural cause (e.g., flood, tornado, or other naturd disaster) or to vandalism or trespasser(s), as
determined on the basis of objective and documented facts by the railroad representative responding to
the scene.

(c) Good fath determinaions. (1)(i) Therallroad representative responding to the scene of the

accident/incident must determine whether the accident/incident falls within the requirements of paragraph
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(&) of this section or iswithin the exception described in paragraph (b) of this section. It isthe duty of the
raillroad representative to make reasonable inquiry into the facts as necessary to make such
determinations. In making such inquiry, the railroad representative must consder the need to obtain
specimens as soon as practica in order to determine the presence or absence of impairing substances
reasonably contemporaneous with the accident/incident. The railroad representative satisfies the
requirement of this section if, after making reasonable inquiry, the representative exercises good fath
judgement in making the required determinations.

(ii) The railroad representative making the determinations required by this section may not be a
person directly involved in the accident/incident. This section does not prohibit consultation between the
reponding railroad representative and higher leve railroad officids, however, the responding railroad
representative must make the factua determinations required by this section.

(iif) Upon specific request made to the railroad by the Associate Administrator for Safety, FRA
(or the Associate Adminidrator's delegate), the railroad must provide a report describing any decision by
a person other than the responding railroad representative with respect to whether an accident/incident
qudifiesfor testing. This report must be affirmed by the decison maker and must be provided to FRA
within 72 hours of the request. The report must include the facts reported by the responding railroad
representative, the bas's upon which the testing decision was made, and the person making the decision.

(iv) Any estimates of railroad property damage made by persons not at the scene must be based
on descriptions of specific physica damage provided by the on-scene railroad representative.

(V) Inthe case of an accident involving passenger equipment, a host raillroad may rely upon the

damage estimates provided by the passenger railroad (whether present on scene or not) in making the
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decision whether testing is required, subject to the same requirement that visible physica damage be
specificaly described.

(2) A railroad must not require an employee to provide blood or urine specimens under the
authority or procedures of this subject unless the railroad has made the determinations required by this
section, based upon reasonable inquiry and good faith judgment. A railroad does not act in excess of its
authority under this subpart if its representative has made such reasonable inquiry and exercised such
good faith judgment, but it is later determined, after investigation, that one or more of the conditions
thought to have required testing were nat, in fact, present. However, this section does not excuse the
rallroad for any error arisng from amistake of law (e.g., goplication of testing criteria other than those
contained in these regulations).

(3) A rallroad isnot in violation of this subpart if its representative has made such reasonable
inquiry and exercised such good faith judgment but neverthdess errs in determining that post-accident
testing is not required.

(4) An accident/incident with respect to which the railroad has made reasonable inquiry and
exercised good faith judgment in determining the facts necessary to gpply the criteria contained in
paragraph (a) of this section is deemed a qudifying event for purposes of gpecimen andysis, reporting,
and other purposes.

(5) In the event specimens are collected following an event determined by FRA not to be a
qualifying event within the meaning of this section, FRA directs its designated laboratory to destroy any
specimen materid submitted and to refrain from disclosing to any person the results of any andys's

conducted.
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§ 219.203 Responghilities of railroads and employees.

(a) Employeestested. (1)(i) Following each accident and incident described in § 219.201, the

railroad (or railroads) must take al practicable steps to assure that al covered employees of the railroad
directly involved in the accident or incident provide blood and urine specimens for toxicologica testing by
FRA. Such employees must cooperate in the provison of specimens as described in this part and
Appendix C to this part.

(i) If the conditions for mandatory toxicologicd testing exi<, the rallroad may aso require
employees to provide breath for testing in accordance with the procedures set forth in Part 40 of thistitle
and in this part, if such testing does not interfere with timely collection of required specimens.

(2) Such employees must specificaly include each and every operating employee assgned asa
crew member of any train involved in the accident or incident. In any case where an operator,
digpatcher, sgna maintainer or other covered employeeis directly and contemporaneoudy involved in
the circumstances of the accident/incident, those employees must dso be required to provide specimens.

(3) An employee must be excluded from testing under the following circumstances: In any case of
an accident/incident for which testing is mandated only under § 219.201(a)(2) (an “impact accident”), 8
219.201(a)(3) (“fatal train incident”), or § 219.201(a)(4) (a*“passenger train accident with injury”) if the
rallroad representative can immediatdy determine, on the basis of specific information, that the employee
had no rolein the cause(s) or severity of the accident/incident. The railroad representative must consider
any such information immediady available at the time the qudifying event determination is made under §
219.201.

(4) Thefdllowing provisons govern accidents/incidents involving non-covered employees:
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(1) Surviving non-covered employees are not subject to testing under this subpart.
(i) Tedting of the remains of non-covered employees who are fataly injured in train accidents
and incidentsis required.

(b) Timely specimen callection (1) The railroad must make every reasonable effort to assure

that specimens are provided as soon as possible after the accident or incident.

(2) This paragraph (b) must not be construed to inhibit the employees required to be tested from
performing, in the immediate aftermath of the accident or incident, any duties that may be necessary for
the preservation of life or property. However, where practica, the railroad must utilize other employees
to perform such duties.

(3) In the case of a passenger train which isin proper condition to continue to the next station or
Its destination after an accident or incident, the raillroad must consider the safety and convenience of
passengers in determining whether the crew isimmediately available for testing. A relief crew must be
caled to relieve the train crew as soon as possible.

(4) Covered employees who may be subject to testing under this subpart must be retained in
duty status for the period necessary to make the determinations required by § 219.201 and this section
and (as gppropriate) to complete the specimen collection procedure. An employee may not be recaled
for testing under this subpart if that employee has been released from duty under the norma procedures
of the railroad, except that an employee may be immediately recdled for testing if--

() The employee could not be retained in duty status because the employee went off duty under
normal carrier procedures prior to being contacted by arailroad supervisor and instructed to remain on

duty pending completion of the required determinations (e.g., in the case of a dispatcher or sgnd
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maintainer remote from the scene of an accident who was unaware of the occurrence & the time the
employee went off duty);

(ii) Therailroad's preliminary investigation (contemporaneous with the determination required by
§219.201) indicates a clear probability that the employee played a mgor role in the cause or severity of
the accident/incident; and

(i) The accident/incident actudly occurred during the employee's duty tour. An employee who
has been transported to receive medica care is not released from duty for purposes of this section.
Nothing in this section prohibits the subsequent testing of an employee who hasfailed to remain available
for testing as required (i.e.,, who is absent without leave); but subsequent testing does not excuse such
refusal by the employee timely to provide the required specimens.

(c) Place of specimen collection (1) Employees must be transported to an independent medica

facility where the specimens must be obtained. The railroad must pre-designate for such testing one or
more such facilities in reasonable proximity to any location where the railroad conducts operations.
Desgnation must be mede on the basis of the willingness of the facility to conduct specimen collection
and the ability of the facility to complete specimen collection promptly, professondly, and in accordance
with pertinent requirements of thispart. In al cases blood may be drawn only by a qudified medica
professond or by aqudified technician subject to the supervison of aqudified medicd professond.

(2) In the case of an injured employee, the railroad must request the tresting medicd facility to
obtain the specimens.

(d) Obtaining cooperation of facility. (1) In seeking the cooperation of a medicd facility in

obtaining a gpecimen under this subpart, the railroad shall, as necessary, make specific reference to the
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requirements of this subpart.

(2) If an injured employee is unconscious or otherwise unable to evidence consent to the
procedure and the treating medicd facility declinesto obtain blood specimens after having been
acquainted with the requirements of this subpart, the railroad must immediately notify the duty officer a
the National Response Center (NRC) at (800) 424-8801 or (800) 424-8802, sating the employee's
name, the medicd facility, itslocation, the name of the gppropriate decisond authority at the medicd
fadility, and the telgphone number at which that person can be reached. FRA will then take appropriate
measures to assst in obtaining the required specimen.

(e) Discretion of physician Nothing in this subpart may be construed to limit the discretion of a

physician to determine whether drawing a blood specimen is consistent with the hedth of an injured
employee or an employee aflicted by any other condition that may preclude drawing the specified
quantity of blood.

§219.205 Specimen collection and handling.

(a) Generd. Urine and blood specimens must be obtained, marked, preserved, handled, and
made avallable to FRA consigtent with the requirements of this subpart, and the technica specifications
st forth in Appendix C to this part.

(b) Information requirements. In order to process gpecimens, andyze the significance of

laboratory findings, and notify the railroads and employees of test results, it is necessary to obtain basic
information concerning the accident/incident and any trestment administered after the accident/incident.
Accordingly, the railroad representative must complete the information required by Form FRA 6180.73

(revised) for shipping with the specimens. Each employee subject to testing must cooperatein
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completion of the required information on Form FRA F 6180.74 (revised) for incluson in the shipping kit
and processing of the specimens. The railroad representative must request an gppropriate representative
of the medicd facility to complete the remaining portion of the information on each Form 6180.74. One
Form 6180.73 must be forwarded in the shipping kit with each group of specimens. One Form 6180.74
must be forwarded in the shipping kit for each employee who provides specimens. Forms 6180.73 and
6180.74 may be ordered from the laboratory specified in Appendix B to this part; the formsare dso
provided to railroads free of chargein the shipping kit. (See paragraph (c) of this section.)

(c) Shipping kit. (1) FRA and the laboratory designated in Appendix B to this part make
avalable for purchase alimited number of standard shipping kits for the purpose of routine handling of
toxicologica specimens under this subpart. Whenever possible, specimens must be placed in the
shipping kit prepared for shipment according to the ingtructions provided in the kit and Appendix C to
this part.

(2) Kitsmay be ordered directly from the laboratory desgnated in Appendix B to this part.

(3) FRA maintains alimited number of kits a itsfield offices. A ClassllII ralroad may utilize kits
in FRA’s possession, rather than maintaining such kits on its property.

(d) Shipment. Specimens must be shipped as soon as possible by pre-paid air express or ar
freight (or other means adequate to ensure delivery within twenty-four (24) hours from time of shipment)
to the |aboratory designated in Appendix B to this part. Where express courier pickup is avalable, the
rallroad must request the medicd facility to transfer the sedled toxicology kit directly to the express
courier for trangportation. 1f courier pickup is not available at the medicd facility where the specimens

are collected or for any other reason prompt transfer by the medica facility cannot be assured, the
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rallroad must promptly transport the sedled shipping kit holding the specimens to the most expeditious
point of shipment viaar express, ar freight or equivadent means. The raillroad must maintain and
document secure chain of custody of the kit from release by the medicd facility to delivery for
transportation, as described in Appendix C to this part.

8§ 219.206 FRA access to breath test results.

Documentation of bregth test results must be made available to FRA congstent with the
requirements of this subpart, and the technical specifications set forth in Appendix C to this part.

§219.207 Fatality.

(@ Inthe case of an employee fatdity in an accident or incident described in § 219.201, body
fluid and/or tissue specimens must be obtained from the remains of the employee for toxicologica testing.
To ensure that specimens are timely collected, the railroad must immediately notify the appropriate local
authority (such as a coroner or medica examiner) of the fatdity and the requirements of this subpart,
making available the shipping kit and requesting the locd authority to assist in obtaining the necessary
body fluid or tissue specimens. The railroad must dso seek the assstance of the custodian of the
remains, if a person other than the local authority.

(b) If the locd authority or custodian of the remains declines to cooperate in obtaining the
necessary specimens, the railroad must immediately notify the duty officer at the National Response
Center (NRC) at (800) 424-8801 or (800) 424-8802 by providing the following informetion:

(1) Date and location of the accident or incident;

(2) Rallroad;

(3) Name of the deceased;
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(4) Name and telephone number of custodian of the remains; and

(5) Name and telephone number of loca authority contacted.

(c) A coroner, medicd examiner, pathologist, Aviation Medica Examiner, or other qudified
professond is authorized to remove the required body fluid and/or tissue specimens from the remains on
request of the railroad or FRA pursuant to this part; and, in so acting, such person is the delegate of the
FRA Adminigrator under 88 20107 and 20108 of title 49, United States Code (but not the agent of the
Secretary for purposes of the Federa Tort Claims Act (chapter 171 of title 28, United States Code).
Such qudified professonad may rely upon the representations of the railroad or FRA representative with
respect to the occurrence of the event requiring that toxicologica tests be conducted and the coverage of
the deceased employee under these rules.

(d) Appendix C to this part specifies body fluid and tissue specimens required for toxicologica
andydsin the case of afadity.

§219.209 Reports of tests and refusals.

(a(2) A rallroad that has experienced one or more events for which specimens were obtained
must provide prompt telephonic notification summarizing such events. Noatification must immediatdly be
provided to the duty officer at the National Response Center (NRC) at (800) 424-8802 and to the
Office of Safety, FRA, at (202) 493-6313.

(2) Each tdephonic report must contain:

(i) Name of ralroad;

(i) Name, title and telephone number of person making the report;

(iii) Time, date and location of the accident/incident;
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(iv) Brief summary of the circumstances of the accident/incident, including basis for testing; and

(V) Number, names and occupations of employees tested.

(b) If therallroad is unable, as aresult of non-cooperation of an employee or for any other
reason, to obtain a specimen and cause it to be provided to FRA as required by this subpart, the railroad
must make a concise narrative report of the reason for such faillure and, if gppropriate, any action taken
In response to the cause of such fallure. This report must be appended to the report of the
accident/incident required to be submitted under Part 225 of this chapter.

(c) If atest required by this section is not administered within four hours following the accident or
incident, the railroad must prepare and maintain on file arecord stating the reasons the test was not
promptly administered. Records must be submitted to FRA upon request of the FRA Associate
Adminigrator for Safety.

§219.211 Anayssand follow-up.

(@ The laboratory designated in Appendix B to this part undertakes prompt analysis of
specimens provided under this subpart, condstent with the need to develop dl rdevant information and
produce a complete report. Specimens are anadlyzed for acohol and controlled substances specified by
FRA under protocols specified by FRA, summarized in Appendix C to this part, which have been
submitted to Hedlth and Human Services for acceptance. Specimens may be andyzed for other
impairing substances specified by FRA as necessary to the particular accident investigation.

(b) Results of post-accident toxicological testing under this subpart are reported to the railroad's
Medica Review Officer and the employee. The MRO and the railroad must treat the test results and any

information concerning medica use or adminigration of drugs provided under this subpart in the same
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confidentia manner as if subject to Subpart H of this part, except where publicly disclosed by FRA or
the Nationa Transportation Safety Board.

(c) With respect to a surviving employee, atest reported as positive for dcohol or a controlled
substance by the designated |aboratory must be reviewed by the railroad's Medical Review Officer with
respect to any clam of use or administration of medications (consstent with § 219.103 of this part) that
could account for the laboratory findings. The Medical Review Officer must promptly report the results
of each review to the Associate Administrator for Safety, FRA, Washington, DC 20590. Such report
must be in writing and must reference the employing railroad, accident/incident date, and location, and
the envelope must be marked “ADMINISTRATIVELY CONFIDENTIAL: ATTENTION
ALCOHOL/DRUG PROGRAM MANAGER.” The report must state whether the MRO reported the
test result to the employing railroad as positive or negeative and the basis of any determination that
anaytes detected by the laboratory derived from authorized use (including a statement of the compound
prescribed, dosage/frequency, and any restrictions imposed by the authorized medica practitioner).
Unless specificdly requested by FRA in writing, the Medicd Review Officer may not discloseto FRA
the underlying physica condition for which any medication was authorized or adminigered. The FRA is
not be bound by the railroad Medica Review Officer's determination, but that determination will be
consdered by FRA in relation to the accident/incident investigation and with respect to any enforcement
action under consderation.

(d) To the extent permitted by law, FRA treats test results indicating medica use of controlled
Substances consstent with 8 219.103 (and other information concerning medically authorized drug use or

adminigtration provided incident to such testing) as adminigiratively confidentia and withholds public
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disclosure, except whereiit is necessary to congder thisinformation in an accident investigetion in relaion
to determination of probable cause. (However, as further provided in this section, FRA may provide
results of testing under this subpart and supporting documentation to the Nationa Transportation Safety
Board.)

(e) An employee may respond in writing to the results of the test prior to the preparation of any
find investigation report concerning the accident or incident. An employee wishing to respond may do so
by letter addressed to the Alcohol/Drug Program Manager, Office of Safety, FRA, 400 Seventh Strest,
SW., Washington, DC 20590 within 45 days of receipt of the test results. Any such submisson must
refer to the accident date, railroad and location, must state the position occupied by the employee on the
date of the accident/incident, and must identify any information contained therein that the employee
requests be withheld from public disclosure on grounds of persona privacy (but the decison whether to
honor such request will be made by the FRA on the basis of controlling law).

() (1) Thetoxicology report may contain a statement of pharmacologica sgnificance to assst
FRA and other partiesin understanding the data reported. No such statement may be construed asa
finding of probable cause in the accident or incident.

(2) Thetoxicology report isa part of the report of the accident/incident and therefore subject to
the limitation of 49 U.S.C. 20903 (prohibiting use of the report for any purpose in acivil action for
damages resulting from a matter mentioned in the report).

(9)(D) Itisin the public interest to ensure that any railroad disciplinary actions that may result
from accidents and incidents for which testing is required under this subpart are disposed of on the basis

of the most complete and reliable information available so that responsive action will be appropriate.
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Therefore, during the interval between an accident or incident and the date that the railroad receives
natification of the results of the toxicological andyss, any provison of collective bargaining agreements
establishing maximum periods for charging employees with rule violations, or for holding an investigation,
may not be deemed to run asto any offense involving the accident or incident (i.e., such periods must be
tolled).

(2) This provison may not be construed to excuse the raillroad from any obligation to timely
charge an employee (or provide other actua notice) where the railroad obtains sufficient information
relating to alcohol or drug use, impairment or possession or other rule violations prior to the receipt to
toxicologicd andyss.

(3) This provison does not authorize holding any employee out of service pending receipt of
toxicologica andyss, nor does it restrict arailroad from taking such action in an gppropriate case.

(h) Except as provided in § 219.201 (with respect to non-qudifying events), each specimen
(including each split specimen) provided under this subpart is retained for not less than three months
following the date of the accident or incident (two years from the date of the accident or incident in the
case of a specimen testing positive for alcohol or a controlled substance). Post-mortem specimens may
be made available to the Nationa Trangportation Safety Board (on request).

(i) An employee (donor) may, within 60 days of the date of the toxicology report, request that
his or her split specimen be tested by the designated |aboratory or by another laboratory certified by
Hedth and Human Services under that Department's Guiddines for Federal Workplace Drug Testing
Programs that has available an gppropriate, vaidated assay for the fluid and compound declared

positive. Since some analytes may deteriorate during storage, detected levels of the compound shdl, as
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technicaly appropriate, be reported and considered corroborative of the origind test result. Any request
for aretest shdl be in writing, specify the railroad, accident date and location, be signed by the
employee/donor, be addressed to the Associate Adminigtrator for Safety, Federa Railroad
Adminigtration, Washington, DC 20590, and be designated “ADMINISTRATIVELY
CONFIDENTIAL: ATTENTION ALCOHOL/DRUG PROGRAM MANAGER.” The expense of
any employee-requested split specimen test a alaboratory other than the laboratory designated under
this subpart shadl be borne by the employee.

§219.213 Unlawful refusals; conseguences.

(a) Disgudification An employee who refuses to cooperate in providing breath, blood or urine
specimens following an accident or incident specified in this subpart must be withdrawn from covered
service and must be deemed disqudified for covered service for aperiod of nine (9) monthsin
accordance with the conditions specified in § 219.107.

(b) Procedures. Prior to or upon withdrawing the employee from covered service under this
section, therailroad must provide notice of the reason for this action and an opportunity for hearing
before a presiding officer other than the charging officid. The employeeis entitled to the procedurd
protection set out in § 219.104(d).

(c) Subject of hearing. The hearing required by this section must determine whether the

employee refused to submit to testing, having been requested to submit, under authority of this subpart,
by arepresentative of the railroad. In determining whether a disqudification is required, the hearing
officid shdl, as gppropriate, aso consgder the following:

(1) Whether the railroad made a good faith determination, based on reasonable inquiry, that the
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accident or incident was within the mandatory testing requirements of this subpart; and
(2) In acase where ablood test was refused on the ground it would be inconsistent with the
employee's hedlth, whether such refusa was made in good faith and based on medica advice.
Subpart D--Testing for Cause

§219.300 Mandatory reasonable suspicion testing.

(a) Regquirements. (1) A rallroad must require a covered employee to submit to an alcohol test
when the railroad has reasonable suspicion to believe that the employee has violated any prohibition of
Subpart B of this part concerning use of dcohol. The rallroad's determination that reasonable suspicion
exists to require the covered employee to undergo an acohol test must be based on specific,
contemporaneous, articulable observations concerning the appearance, behavior, speech or body odors
of the employee.

(2) A rallroad must require a covered employee to submit to adrug test when the railroad has
reasonable suspicion to believe that the employee has violated the prohibitions of Subpart B of this part
concerning use of controlled substances. The railroad's determination that reasonable suspicion exists to
require the covered employee to undergo a drug test must be based on specific, contemporaneous,
articulable observations concerning the appearance, behavior, speech or body odors of the employee.
Such observations may include indications of the chronic and withdrawa effects of drugs.

(b)(1) With respect to an acohol tet, the required observations must be made by a supervisor
trained in accordance with 8 219.11(g). The supervisor who makes the determination that reasonable
sugpicion exists may not conduct testing on that employee.

(2) With respect to adrug test, the required observations must be made by two supervisors, at
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least one of whom istrained in accordance with § 219.11(g).

(¢) Nothing in this section may be construed to require the conduct of acohoal testing or drug
testing when the employee is goparently in need of immediate medica attention.

(d)(2) If atest required by this section is not administered within two hours following the
determination under this section, the railroad must prepare and maintain on file arecord stating the
reasons the test was not properly administered. If atest required by this section is not administered
within eight hours of the determination under this section, the railroad must cease attempts to administer
an dcohoal test and must state in the record the reasons for not administering the test. Records must be
submitted to FRA upon request of the FRA Adminigtrator.

(2) [Reserved].

§219.301 Testing for reasonable cause.

(a) Authorization A railroad may, under the conditions specified in this subpart, require any
covered employee, as a condition of employment in covered service, to cooperate in breath or body fluid
testing, or both, to determine compliance with 88 219.101 and 219.102 or arallroad rule implementing
the requirements of 88 219.101 and 219.102. This authority islimited to testing after observations or
events that occur during duty hours (including any period of overtime or emergency service). The
provisons of this subpart apply only when, and to the extent that, the test in question is conducted in
reliance upon the authority conferred by this section. Section 219.23 prescribes the notice to an
employee that is required when an employee is required to provide a breath or body fluid Soecimen
under thispart. A railroad may not require an employee to be tested under the authority of this subpart

unless reasonable cause, as defined in this section, exists with respect to that employee.
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(b) For cause breath testing. In addition to reasonable suspicion as described in § 219.300, the

following circumstances condtitute cause for the adminigration of acohol tests under this section:
(1) [Reserved]

(2) Accident/incident. The employee has been involved in an accident or incident reportable

under Part 225 of this chapter, and a supervisory employee of the railroad has a reasonable belief, based
on specific, articulable facts, that the employee's acts or omissions contributed to the occurrence or
Severity of the accident or incident; or

(3) Rulevidlaion The employee has been directly involved in one of the following operating rule
violations or errors.

(i) Noncompliance with atrain order, track warrant, timetable, sgnd indication, specid
ingruction or other direction with respect to movement of atrain that involves--

(A) Occupancy of ablock or other segment of track to which entry was not authorized;

(B) Failure to clear atrack to permit opposing or following movement to pass,

(C) Moving across arailroad crossing a grade without authorization; or

(D) Passing an absolute redtrictive sgna or passing aredrictive sgna without stopping (if
required);

(i) Failure to protect atrain as required by arule consistent with § 218.37 of this chapter
(including fallure to protect atrain that is fouling an adjacent track, where required by the railroad's
rules);

(i) Operation of atrain at a gpeed that exceeds the maximum authorized speed by at least ten

(20) miles per hour or by fifty percent (50%) of such maximum authorized speed, whichever isless,
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(iv) Alignment of aswitch in violation of arailroad rule, falure to dign a switch as required for
movement, operation of a switch under atrain, or unauthorized running through a switch;

(v) Failure to apply or stop short of derail asrequired,

(vi) Failure to secure ahand brake or fallure to secure sufficient hand brakes, as required; (vii)

Entering a crossover before both switches are lined for movement; or

(viii) In the case of aperson performing a digpatching function or block operator function,
issuance of atrain order or establishment of aroute that fails to provide proper protection for atrain.

(c) For cause drug testing. In addition to reasonable suspicion as described in § 219.300, each

of the conditions st forth in paragraphs (b)(2) (“accident/incident”) and (b)(3) (“rule violation™) of this
section as condtituting cause for acohol testing dso congtitutes cause with respect to drug testing.

(d) [Reserved]

(e) Limitation for Subpart C events. The compulsory drug testing authority conferred by this

section does not apply with respect to any event subject to post-accident toxicologicd testing as required
by § 219.201 of this part. However, use of compulsory bregath test authority is authorized in any case
where breath test results can be obtained in atimey manner at the scene of the accident and conduct of
such tests does not materidly impede the collection of specimens under Subpart C of this part.

§219.302 Prompt specimen callection; time limitation.

(a) Testing under this subpart may only be conducted promptly following the observations or
events upon which the testing decision is based, consistent with the need to protect life and property.
(b) No employee may be required to participate in alcohol or drug testing under this section after

the expiration of an eight-hour period from:-
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(2) Thetime of the observations or other events described in this section; or

(2) In the case of an accident/incident, the time a responsible railroad supervisor receives notice
of the event providing reasonable cause for conduct of the test.

(¢) An employee may not be tested under this subpart if that employee has been released from
duty under the normal procedures of the railroad. An employee who has been transported to receive
medica careisnot released from duty for purposes of this section. Nothing in this section prohibits the
subsequent testing of an employee who has failed to remain available for testing as required (i.e., who is
absent without leave).

(d) Asused in this subpart, a“responsible railroad supervisor” means any responsble line
supervisor (eg., atranmagter or road foreman of engines) or superior officid in authority over the
employee to be tested.

(e) In the case of adrug test, the eight-hour requirement is stisfied if the employee has been
ddivered to the collection site (where the collector is present) and the request has been made to
commence collection of the drug testing specimens within that period.

(f) [Reserved]

(9) Section 219.23 prescribes the notice to an employee that is required to provide breath or a
body fluid specimen under this part.

Subpart E--Identification of Troubled Employees

§219.401 Requirement for palicies.

(&) The purpaose of this subpart isto prevent the use of dcohol and drugs in connection with

covered sarvice.
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(b) Each railroad must adopt, publish and implement--

(2) A policy designed to encourage and facilitate the identification of those covered employees
who abuse acohal or drugs as a part of a treatable condition and to ensure that such employees are
provided the opportunity to obtain counseling or treatment before those problems manifest themsavesin
detected violations of this part (heresfter “voluntary referrd policy”); and

(2) A policy designed to foster employee participation in preventing violations of this subpart and
encourage co-worker participation in the direct enforcement of this part (heresfter “co-worker report
policy”).

(0) A ralroad may comply with this subpart by adopting, publishing and implementing policies
mesting the specific requirements of 88 219.403 and 219.405 or by complying with
§219.407.

(d) If aralroad complies with this part by adopting, publishing and implementing policies
congstent with 88 219.403 and 219.405, the railroad must make such policies, and publications
announcing such policies, available for ingpection and copying by FRA.

(&) Nothing in this subpart may be congtrued to--

(1) Require payment of compensation for any period an employeeis out of service under a
voluntary referra or co-worker report policy;

(2) Require arailroad to adhere to a voluntary referrd or co-worker report policy in acase
where the referra or report is made for the purpose, or with the effect, of anticipating the imminent and
probable detection of arule violation by a supervisng employee; or

(3) Limit the discretion of arailroad to dismiss or otherwise discipline an employee for specific
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rule violations or crimina offenses, except as specificaly provided by this subpart.

§219.403 Voluntary referra policy.

(a)_Scope. This section prescribes minimum standards for voluntary referrd policies. Nothing in
this section redtricts a railroad from adopting, publishing and implementing a voluntary referrd policy that
affords more favorable conditions to employees troubled by acohol or drug abuse problems, cons stent
with the railroad's respongibility to prevent violations of
88 219.101 and 219.102.

(b) Required provisons. A voluntary referrd policy must include the following provisons:

(2) A covered employee who is affected by an dcohol or drug use problem may maintain an
employment relationship with the railroad if, before the employeeis charged with conduct deemed by the
rallroad sufficient to warrant dismissd, the employee seeks assistance through the railroad for the
employee's alcohol or drug use problem or isreferred for such assistance by another employee or by a
representative of the employee's collective bargaining unit. Therallroad must specify whether, and under
what circumstances, its policy provides for the acceptance of referrals from other sources, including (at
the option of the railroad) supervisory employees.

(2) Except as may be provided under paragraph (c) of this section, the railroad treats the referra
and subsequent handling, including counseling and treatment, as confidentid.

(3) Therailroad will, to the extent necessary for trestment and rehabilitation, grant the employee
aleave of absence from the railroad for the period necessary to complete primary trestment and establish
control over the employee's dcohal or drug problem. The policy must dlow aleave of absence of not

less than 45 days, if necessary for the purpose of meseting initia trestment needs.
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(4) Except as may be provided under paragraph (¢)(2) of this section, the employee will be
returned to service on the recommendation of the substance abuse professonal. Approva to return to
service may not be unreasonably withheld.

(5) With respect to a certified locomotive engineer or a candidate for certification, the railroad
must meet the requirements of § 240.119(e) of this chapter.

(c) Optiond provisons. A voluntary referrd policy may include any of the following provisons,

a the option of therailroad:

(2) The policy may provide that the rule of confidentidity iswaved if--

(i) The employee at any time refuses to cooperate in arecommended course of counseling or
treatment; anad/or

(if) The employeeis later determined, after investigation, to have been involved in an dcohol or
drug-related disciplinary offense growing out of subsequent conduct.

(2) Thepolicy may require successful completion of a return-to-service medical examination asa
further condition on reinstatement in covered sarvice.

(3) The policy may provide that it does not apply to an employee who has previoudy been
asssted by therailroad under a policy or program substantidly consstent with this section or who has
previoudy eected to waive investigation under § 219.405 (co-worker report policy).

(4) The policy may provide thet, in order to invoke its benefits, the employee must report to the
contact desgnated by the railroad either:

(i) During non-duty hours (i.e,, a atime when the employee is off duty); or

(i1) While unimpaired and otherwise in compliance with the railroad's acohol and drug rules
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consstent with this subpart.

§219.405 Co-worker report policy.

(a) Scope. This section prescribes minimum standards for co-worker report policies. Nothing in
this section redtricts arailroad from adopting, publishing and implementing a policy that affords more
favorable conditions to employees troubled by acohol or drug abuse problems, consistent with the
raillroad's respongbility to prevent violations of 88 219.101 and 219.102.

(b) Employment relationship. A co-worker report policy must provide that a covered employee

may maintain an employment relationship with the railroad following an dleged firg offense under these
rules or the railroad's a cohol and drug rules, subject to the conditions and procedures contained in this
Section.

(c) Generd conditions and procedures. (1) The dleged violation must come to the attention of

therailroad as aresult of areport by a co-worker that the employee was apparently unsafe to work with
or was, or appeared to be, in violation of this part or the railroad's dcohol and drug rules.

(2) I therailroad representative determines that the employeeisin violation, the railroad may
immediately remove the employee from service in accordance with its existing policies and procedures.

(3) The employee must elect to waive investigation on the rule charge and must contact the
substance abuse professiond within a reasonable period specified by the policy.

(4) The substance abuse professona must schedule necessary interviews with the employee and
complete an evauation within 10 calendar days of the date on which the employee contacts the
professond with arequest for evauation under the policy, unlessit becomes necessary to refer the
employee for further evaluation. In each case, dl necessary evauations must be completed within 20
days of the date on which the employee contacts the professional.

(d) When treatiment is required. If the substance abuse professond determines that the

employeeis affected by psychological or chemica dependence on acohal or adrug or by another
identifiable and tregtable menta or physica disorder involving the abuse of acohol or drugs as a primary
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meanifestation, the following conditions and procedures apply:

(2) Therailroad must, to the extent necessary for trestment and rehabilitation, grant the employee
aleave of absence from the railroad for the period necessary to complete primary trestment and establish
control over the employee's alcohol or drug problem. The policy must alow aleave of absence of not
less than 45 days, if necessary for the purpose of mesting initial trestment needs.

(2) The employee must agree to undertake and successfully complete a course of treatment
deemed acceptable by the substance abuse professiondl.

(3) Therailroad must promptly return the employee to service, on recommendation of the
substance abuse professiona, when the employee has established control over the substance abuse
problem. Return to service may aso be conditioned on successful completion of areturn-to-service
medica examination. Approva to return to service may not be unreasonably withheld.

(4) Following return to service, the employee, as afurther condition on withholding of discipline,
may, as necessary, be required to participate in areasonable program of follow-up trestment for a
period not to exceed 60 months from the date the employee was origindly withdrawn from service.

(e) When treatment is not required. If the substance abuse professiona determines that the

employee is not affected by an identifiable and trestable mentd or physica disorder--

(1) Therailroad must return the employee to service within 5 days after completion of the
evauation.

(2) During or following the out-of- service period, the railroad may require the employee to
participate in a program of education and training concerning the effects of acohol and drugson
occupationa or trangportation safety.

(f) Follow-up tests. A railroad may conduct return-to- service and/or follow-up tests (as
described in § 219.104) of an employee who waives investigation and is determined to be ready to
return to service under this section.

§ 219.407 Alternate policies.

(& Inlieu of apolicy under § 219.403 (voluntary referral) or § 219.405 (co-worker report), or
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both, arailroad may adopt, publish and implement, with respect to a particular class or craft of covered
employees, an dternate policy or policies having as their purpose the prevention of alcohol or drug usein
raillroad operations, if such policy or policies have the written concurrence of the recognized
representatives of such employees.

(b) The concurrence of recognized employee representatives in an dternate policy may be
evidenced by acollective bargaining agreement or any other document describing the class or craft of
employees to which the dternate policy applies. The agreement or other document must make express
reference to this part and to the intertion of the railroad and employee representatives that the dternate
policy appliesin lieu of the policy required by § 219.403,

§ 219.405, or both.

(c) Therailroad must file the agreement or other document described in paragraph (b) of this
section with the Associate Adminigtrator for Safety, FRA. If the alternate policy is amended or revoked,
the railroad must file a notice of such amendment or revocation at least 30 days prior to the effective date
of such action.

(d) This section does not excuse aralroad from adopting, publishing and implementing the
policies required by 88 219.403 and 219.405 with respect to any group of covered employees not
within the coverage of an appropriate aternate policy.

Subpart F--Pre-employment Tests
§219.501 Pre-employment drug testing.

(&) Prior to thefirst time a covered employee performs covered service for arailroad, the
employee must undergo testing for drugs. No railroad may alow a covered employee to perform
covered sarvice, unless the employee has been administered atest for drugs with aresult that did not
indicate the misuse of controlled substances. This requirement appliesto fina applicants for employment
and to employees seeking to transfer for the firgt time from noncovered service to dutiesinvolving
covered service.

(b) Asused in Subpart H of this part with respect to atest required under this subpart, the term
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covered employee includes an gpplicant for pre-employment testing only. In the case of an applicant
who declines to be tested and withdraws the gpplication for employment, no record may be maintained
of the declination.

§219.502 Pre-employment alcohal testing.
(& A railroad may, but is not required to, conduct pre-employment acohol testing under this

part. If aralroad choosesto conduct pre-employment acohol testing, the railroad must comply with the
following requirements:

(2) 1t must conduct a pre-employment acohol test before the first performance of safety-
sengtive functions by every covered employee (whether a new employee or someone who has
transferred to a pogtion involving the performance of safety-sendtive functions).

(2) It must treet dl safety- sensitive employees performing safety- senstive functions the same for
the purpose of pre-employment acohol testing (i.e., it must not test some covered employees and not
others).

(3) It must conduct the pre-employment tests after making a contingent offer of employment or
trandfer, subject to the employee passing the pre-employment acohol test.

(4) It must conduct dl pre-employment acohal tests using the acohol testing procedures of Part
40 of thistitle.

(5) It must not dlow a covered employee to begin performing safety- sengtive functions unless
the result of the employee's test indicates an alcohol concentration of |ess than 0.04.

(b) Asused in Subpart H of this part, with respect to atest authorized under this subpart, the
term covered employee includes an gpplicant for pre-employment testing only. In the case of an

applicant who declines to be tested and withdraws the application for employment, no record may be
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maintained of the dedination.

§219.503 Natification; records.

The railroad must provide for medica review of drug test results as provided in Subpart H of this
part. Therailroad must notify the applicant of the results of the drug and acohol tests in the same manner
as provided for employeesin Subpart H of thispart. Records must be maintained confidentidly and be
retained in the same manner as required under Subpart J of this part for employee test records, except
that such records need not reflect the identity of an applicant whaose application for employment in
covered service was denied.

§219.505 Refusals.

An gpplicant who has refused to submit to pre-employment testing under this section may not be
employed in covered service based upon the application and examination with respect to which such
refusal was made. This section does not create any right on the part of the gpplicant to have a
subsequent gpplication considered; nor does it restrict the discretion of the railroad to entertain a
subsequent goplication for employment from the same person.

Subpart G--Random Alcohol and Drug Testing Programs

§ 219.601 Railroad random drug testing programs.

(a) Submisson Each railroad must submit for FRA gpprova arandom testing program mesting
the requirements of this subpart. A railroad commencing operations must submit such a program not
later than 30 days prior to such commencement. The program must be submitted to the Associate
Adminigrator for Safety, FRA, for review and gpprova by the FRA Adminigrator. If, after approvd, a

ralroad desires to amend the random testing program implemented under this subpart, the raillroad must
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filewith FRA anotice of such amendment at least 30 days prior to the intended effective date of such
action. A railroad aready subject to this subpart that becomes subject to this subpart with respect to
one or more additional employees must amend its program not later than 60 days after these employees
become subject to this subpart and file with FRA anotice of such amendment at least 30 days prior to
the intended effective date of such action. A program responsve to the requirements of this section or
any amendment to the program may not be implemented prior to approval.

(b) Form of programs. Random testing programs submitted by or on behdf of each railroad

under this subpart must meet the following criteria, and the raillroad and its managers, supervisors,
officias and other employees and agents must conform to such criteriain implementing the program:

(1) Selection of covered employees for testing must be made by a method employing objective,
neutrd criteriawhich ensure that every covered employee has a substantidly equd satistical chance of
being selected within a specified time frame. The method may not permit subjective factorsto play arole
in selection, i.e,, no employee may be sdected as the result of the exercise of discretion by the railroad.
The sdlection method must be capable of verification with respect to the randomness of the selection
process, and any records necessary to document random selection must be retained for not less than 24
months from the date upon which the particular specimens were collected.

(2) (1) The program must sdlect for testing a sufficient number of employees so that, during the
first 12 months,

(A) The random testing program is spread reasonably through the 12-month period.

(B) [Reserved]
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(i) During the subsequent 12-month period, the program must select for testing a sufficient
number of employees so that the number of tests conducted will equa at least 50 percent of the number
of covered employees. Annudized percentage rates must be determined by reference to the tota
number of covered employees employed by the railroad a the beginning of the particular twelve-month
period or by an aternate method specified in the plan approved by the Associate Administrator for
SAfety, FRA. If therallroad conducts random testing through a consortium, the annud rate may be
caculated for each individual employer or for the total number of covered employees subject to random
testing by the consortium.

(3) Railroad random testing programs must ensure to the maximum extent practicable that each
employee perceives the possibility that a random test may be required on any day the employee reports
for work.

(4) Notice of an employee's sdlection may not be provided until the duty tour in which testing is
to be conducted, and then only so far in advance asis reasonably necessary to ensure the employee's
presence a the time and place set for testing.

(5) The program must include testing procedures and safeguards, and procedures for action
based on positive test results, consistent with this part.

(6) An employee must be subject to testing only while on duty. Only employees who perform
covered service for the railroad are subject to testing under this part. In the case of employees who
during some duty tours perform covered service and during others do not, the railroad program must
gpecify the extent to which, and the circumstances under which they are be subject to testing. To the

extent practical within the limitations of this part and in the context of the railroad's operations, the
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raillroad program must provide that employees are subject to the possbility of random testing on any day
they actualy perform covered service.

(7) Each time an employeeis natified for random drug testing the employee will be informed that
selection was made on arandom basis.

(c) Approva. The Associate Adminigtrator for Safety, FRA, will notify the railroad in writing
whether the program is approved as congstent with the criteria set forth in this part. If the Associate
Adminigtrator for Safety determines that the program does not conform to those criteria, the Associate
Adminigrator for Safety will inform the railroad of any matters preventing approva of the program, with
specific explanation as to necessary revisons. The railroad must resubmit its program with the required
revidons within 30 days of such notice. Fallure to resubmit the program with the necessary revisons will
be consdered afailure to implement a program under this subpart.

(d) Implementation (1) No later than 45 days prior to commencement of random testing, the
rallroad must publish to each of its covered employees, individualy, awritten notice that he or she will be
subject to random drug testing under this part. Such notice must state the date for commencement of the
program, must state that the sdection of employees for testing will be on a grictly random basis, must
describe the consequences of a determination that the employee has violated § 219.102 or any
gpplicable rallroad rule, and must inform the employee of the employee's rights under Subpart E of this
part. A copy of the notice must be provided to each new covered employee on or before the
employegsinitid date of service. Since knowledge of Federd law is presumed, nothing in this paragraph

(2) creates adefenseto aviolation of § 219.102.
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(2) A ralroad commencing operations must submit arandom testing program 60 days after
doing 0. The raillroad must implement its gpproved random testing program not later than the expiration
of 60 days from approvd by the Administrator.

§219.602 FRA Adminidrator's determination of random drug testing rate.

(8) Except as provided in paragraphs (b) through (d) of this section, the minimum annua
percentage rate for random drug testing must be 50 percent of covered employees.

(b) The FRA Administrator's decision to increase or decrease the minimum annud percentage
rate for random drug testing is based on the reported pogtive rate for the entire industry.  All information
used for this determination is drawn from the drug MIS reports required by this part. In order to ensure
reliability of the data, the Administrator consders the quaity and completeness of the reported data, may
obtain additiond information or reports from railroads, and may make appropriate modificationsin
cdculating the industry pogdtiverate. Each year, the Administrator will publish in the Federd Regigter the
minimum annud percentage rate for random drug testing of covered employees. The new minimum
annud percentage rate for random drug testing will be applicable starting January 1 of the calendar year
following publication.

(¢) When the minimum annua percentage rate for random drug testing is 50 percent, the
Adminigrator may lower thisrate to 25 percent of al covered employeesif the Administrator determines
that the data received under the reporting requirements of 8 219.803 for two consecutive calendar years
indicate that the reported pogitive rateis less than 1.0 percent.

(d) When the minimum annua percentage rate for random drug testing is 25 percent, and the

data recelved under the reporting requirements of § 219.803 for any cdendar year indicate that the
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reported podtiverateis equd to or greater than 1.0 percent, the Administrator will increase the minimum
annua percentage rate for random drug testing to 50 percent of al covered employees.

(e) Sdection of covered employees for testing must be made by a method employing objective,
neutrd criteriawhich ensures that every covered employee has a subgtantidly equa Statistical chance of
being sdlected within a specified time frame. The method may not permit subjective factorsto play arole
in selection, i.e., no employee may be sdlected as aresult of the exercise of discretion by the railroad.
The selection method must be capable of verification with respect to the randomness of the selection
process.

(f) Therailroad must randomly select a sufficient number of covered employees for testing during
each caendar year to equd an annud rate not less than the minimum annua percentage rate for random
drug testing determined by the Adminigtrator. If the raillroad conducts random drug testing through a
consortium, the number of employeesto be tested may be calculated for each individua railroad or may
be based on the total number of covered employees covered by the consortium who are subject to
random drug testing a the same minimum annud percentage rate under this part or any DOT drug testing
rule.

(9) Each railroad must ensure that random drug tests conducted under this part are unannounced
and that the dates for administering random tests are Spread reasonably throughout the calendar year.

(h) If agiven covered employee is subject to random drug testing under the drug testing rules of
more than one DOT agency for the same railroad, the employee must be subject to random drug testing
a the percentage rate established for the cdendar year by the DOT agency regulating more than 50

percent of the employee's function.
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() If arailroad is required to conduct random drug testing under the drug testing rules of more
than one DOT agency, the rallroad may--

(1) Establish separate poals for random sdlection, with each pool containing the covered
employees who are subject to testing at the same required rate; or

(2) Randomly sdlect such employees for testing at the highest percentage rate established for the
cdendar year by any DOT agency to which the rallroad is subject.

8§ 219.603 Participation in drug testing.
A railroad shdl, under the conditions specified in this subpart and Subpart H of this part, require

a covered employee sdlected through the random testing program to cooperate in urine testing to
determine compliance with 8§ 219.102, and the employee must provide the required specimen and
complete the required paperwork and certifications. Compliance by the employee may be excused only
in the case of adocumented medica or family emergency.
§ 219.605 Positive drug test results; procedures.

(&) [Reserved].

(b) Procedures for administrative handling by the railroad in the event a specimen provided under

this subpart is reported as positive by the MRO are set forthin 8 219.104. The responsive action
required in § 219.104 is not Stayed pending the result of aretest or split specimen test.
8§ 219.607 Railroad random a cohol testing programs.

(8 Each railroad must submit for FRA gpprova arandom acohol testing program mesting the
requirements of this subpart. A raillroad commencing operations must submit arandom acohol testing
program not later than 30 days prior to such commencement. The program must be submitted to the
Associate Adminigtrator for Safety, FRA, for review and gpprovd. If, after gpprova, arailroad desires
to amend the random a cohol testing program implemented under this subpart, the railroad must file with
FRA anoatice of such amendment at least 30 days prior to the intended effective date of such action. A
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program responsive to the requirements of this section or any amendment to the program may not be
implemented prior to gpproval.
(b) Form of programs. Random acohol testing programs submitted by or on behdf of each

railroad under this subpart must meet the following criteria, and the railroad and its managers,
supervisors, officids and other employees and agents must conform to such criteriain implementing the
program:

(1) Selection of covered employees for testing must be made by a method employing objective,
neutra criteriawhich ensures that every covered employee has a subgtantialy equa satistica chance of
being selected within a specified time frame. The method may not permit subjective factorsto play arole
in selection, i.e., no employee may be selected as the result of the exercise of discretion by the railroad.
The sdlection method must be capable of verification with respect to the randomness of the selection
process, and any records necessary to document random selection must be retained for not less than 24
months from the date upon which the particular specimens were collected.

(2) The program must include testing procedures and safeguards, and, consstent with this part,
procedures for action based on tests where the employee is found to have violated § 219.101.

(3) The program must ensure that random acohol tests conducted under this part are
unannounced and that the dates for administering random tests are pread reasonably throughout the
caendar year.

(4) The program must ensure to the maximum extent practicable that each covered employee
perceives the possihility that a random alcohol test may be required a any time the employee reports for
work and at any time during the duty tour (except any period when the employee is expressy relieved of
any responsibility for performance of covered service).

(5) An employee may be subject to testing only while on duty. Only employees who perform
covered service for the railroad may be subject to testing under this part. In the case of employees who
during some duty tours perform covered service and during others do not, the railroad program may

specify the extent to which, and the circumstances under which they are subject to testing. To the extent
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practica within the limitations of this part and in the context of the railroad's operations, the railroad
program must provide that employees are subject to the possibility of random testing on any day they
actualy perform covered service.

(6) Testing must be conducted promptly, as provided in § 219.701(b)(1).

(7) Each time an employeeis natified for random acohol testing the employee must be informed
that selection was made on arandom basis.

(8) Each railroad must ensure that each covered employee who is notified of sdection for
random acohoal testing proceeds to the test Ste immediately; provided, however, thet if the employeeis
performing a safety-sengtive function & the time of the notification, the rallroad must instead ensure that
the employee ceases to perform the safety-sengtive function and proceeds to the testing Site as soon as

possible.

(©) Implementation. (1) No later than 45 days prior to commencement of random alcohol

testing, the railroad must publish to each of its covered employees, individudly, awritten notice thet the
employee will be subject to random acohol testing under this part. Such notice must sate the date for
commencement of the program, must Sate that the selection of employeesfor testing will be on adrictly
random basis, must describe the consequences of a determination that the employee hasviolated §
219.101 or any gpplicable railroad rule, and must inform the employee of the employee's rights under
Subpart E of thispart. A copy of the notice must be provided to each new covered employee on or
before the employegsinitid date of service. Since knowledge of Federd law is presumed, nothing in this
paragraph (c)(1) creates a defense to aviolation of
§219.101. This notice may be combined with the notice or policy statement required by § 219.23.

(2) A railroad commencing operations must submit arandom testing program 60 days after doing
0. Therailroad must implement its approved random testing program not later than the expiration of 60
days from gpproval by the Adminigtrator.

§219.608 FRA Adminigtrator's determination of random acohol testing rate.
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(8) Except as provided in paragraphs (b) through (d) of this section, the minimum annua
percentage rate for random acohol testing must be 25 percent of covered employees.

(b) The Adminigtrator's decision to increase or decrease the minimum annual percentage rate for
random acohol testing is based on the violation rate for the entire industry. All information used for the
determination is drawn from the acohol MIS reports required by this part. In order to ensure rdiability
of the data, the Administrator considers the quaity and completeness of the reported data, may obtain
additiona information or reports from employers, and may meke appropriate modificationsin calculating
the indudry violation rate. Each year, the Adminigtrator will publish in the Federd Register the minimum
annud percentage rate for random acohol testing of covered employees. The new minimum annua
percentage rate for random acohol testing will be gpplicable sarting January 1 of the cendar year
following publication.

(©)(2) When the minimum annua percentage rate for random acohol testing is 25 percent or
more, the Adminisirator may lower this rate to 10 percent of al covered employeesif the Administrator
determines that the data received under the reporting requirements of 8 219.801 for two consecutive
calendar years indicate that the violation rate is less than 0.5 percent.

(2) When the minimum annual percentage rate for random acohol testing is 50 percent, the
Adminigtrator may lower thisrate to 25 percent of al covered employeesif the Administrator determines
that the data received under the reporting requirements of § 219.801 for two consecutive caendar years
indicate that the violation rate is less than 1.0 percent but equa to or greater than 0.5 percent.

(d)(2) When the minimum annual percentage rate for random alcohol testing is 10 percent, and
the data received under the reporting requirements of § 219.801 for that calendar year indicate that the
violation rateis equa to or greater than 0.5 percent, but less than 1.0 percent, the Administrator will
increase the minimum annual percentage rate for random a cohol testing to 25 percent of al covered
employees.

(2) When the minimum annua percentage rate for random acohol testing is 25 percent or less,
and the data received under the reporting requirements of 8 219.801 for any calendar year indicate that

75



the violation rate is equa to or greater than 1.0 percent, the Adminisirator will increase the minimum

annual percentage rate for random acohoal testing to 50 percent of al covered employees.
(e) Theralroad must randomly sdect and test a sufficient number of covered employees for

testing during each cdendar year to equa an annud rate not less than the minimum annual percentage
rate for random acohol testing determined by the Adminigtrator. If the railroad conducts random acohol
testing through a consortium, the number of employees to be tested may be caculated for each individud
employer or may be based on the tota number of covered employees covered by the consortium who
are subject to random testing at the same minimum annud percentage rate under this part or any DOT
acohol tegting rule.

() If aralroad isrequired to conduct random acohol testing under the acohol testing rules of
more than one DOT agency, the railroad may+

(1) Establish separate poals for random sdlection, with each pool containing the covered
employees who are subject to testing at the same required rate; or

(2) Randomly select such employees for testing at the highest percentage rate established for the
cadendar year by any DOT agency to which the railroad is subject.

§219.609 Participation in alcohol testing.

A rallroad must, under the conditions specified in this subpart and Subpart H of this part, require
a covered employee sdlected through the random testing program to cooperate in breath testing to
determine compliance with 8 219.101, and the employee must provide the required bresth and complete
the required paperwork and certifications. Compliance by the employee may be excused only in the

case of adocumented medica or family emergency.
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§219.611 Tes result indicating prohibited alcohol concentration; procedures.

Procedures for adminigrative handling by the raillroad in the event an employee's confirmation
test indicates an acohol concentration of .04 or greater are set forth in § 219.104.
Subpart H--Drug and Alcohol Testing Procedures

§219.701 Standards for drug and acohol testing.

(8 Drug testing required or authorized by Subparts B, D, F, and G of this part must be
conducted in compliance with al applicable provisons of the Department of Trangportation Procedures
for Trangportation Workplace Drug and Alcohol Testing Programs (Part 40 of thistitle).

(b) Alcohal testing required or authorized by Subparts B, D, F, and G of this part must be
conducted in compliance with al applicable provisons of the Department of Trangportation Procedures
for Trangportation Workplace Drug and Alcohol Testing Programs (Part 40 of thistitle).

(c¢) Each covered employee who is notified of sdection for testing and who is not performing
covered sarvice a the time of notification must proceed to the testing Site immediately. The railroad must
ensure that an employee who is performing covered service at the time of natification shdl, as soon as
possible without affecting safety, cease to perform covered service and proceed to the testing Site.

Subpart I--Annual Report

§219.801 Reporting adcohol misuse prevention program results in a management information

Sysem.

(a) Each railroad that has 400,000 or more tota manhours shall submit to FRA by March 15 of
each year areport covering the previous caendar year (January 1-December 31), summarizing the

results of its alcohol misuse prevention program.
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(b) A rallroad that is subject to more than one DOT agency acohol regulation must identify each
employee covered by the regulaions of more than one DOT agency. The identification will be by the
total number and category of covered functions. Prior to conducting any acohol test on a covered
employee subject to the regulations of more than one DOT agency, the railroad must determine which
DOT agency regulation or rule authorizes or requires the test. The test result information must be directed
to the appropriate DOT agency or agencies.

(c) Eachrallroad must ensure the accuracy and timeliness of each report submitted. The report
must be submitted on one of the two forms specified by the FRA.

(d) Each report required by this section that contains information on an acohol screening test
result of .02 or greater or aviolation of the alcohol misuse provisons of Subpart B of this part must
include the following dements:

(2) Number of covered employees by employee category (i.e., train service, engine service,
digpatcher/operator, signd, other).

(2) Number of covered employeesin each category subject to dcohol testing under the acohol
misuse regulation of another DOT agency, identified by each agency.

(3)(1) Number of screening tests by type of test (i.e., pre-employment and covered service
transfer, random, post-pogtive return to service, and follow-up) and employee category.

(i) Number of confirmation tests, by type of test and employee category.

(4) Number of confirmation alcohol tests indicating an acohol concentration equal of .02 or

greater but less than .04, by type of test and employee category.
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(5) Number of confirmation acohol testsindicating an acohol concentration of .04 or grester, by
type of test and employee category.

(6) Number of persons denied a position as a covered employee following a pre-employment
acohol test indicating an acohol concentration of .04 or grester.

(7) Number of covered employees with a confirmation acohol test indicating an dcohol
concentration of .04 or grester, or who have violations of other alcohol misuse provisons, who were
returned to service in covered postions (having complied with the recommendations of a substance
abuse professiona as described in § 219.104(d)).

(8) For cause breath acohol testing under railroad authority, by reason for test (accident/injury
or rules violation), the number of screening tests conducted, the number of confirmation tests conducted,
the number of confirmation tests of .02 or greater but less than .04, and the number of confirmation test
results of .04 or greeter.

(9) For cause breath acohol testing under FRA authority, by reason for test (reasonable
suspicion, accident/injury or rules violation), the number of screening tests conducted, the number of
confirmation tests conducted, the number of confirmation tests of .02 or greater but less than .04, and the
number of confirmation test results of .04 or gregter.

(20) Number of covered employees who were found to have violated other provisions of
Subpart B of this part, and the action taken in response to the violation.

(12) Number of covered employees who were administered alcohol and drug tests at the same
time, with both a pogtive drug test result and an dcohol test result indicating an acohol concentration of

.04 or greater.
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(12) Number of covered employees who refused to submit to arandom acohol test required
under this part.

(23) Number of covered employees who refused to submit to a non-random acohol test
required under this part.

(14) Number of supervisory personnel who have received the required initid training on the
specific contemporaneous physical, behaviora, and performance indicators of probable acohol use
during the reporting period.

(e) Each report required by this section that contains information on neither a screening test result
of 0.02 or greater nor a violation of the dcohol misuse provisons of Subpart B of this part must include
the fallowing informational eements

(2) Number of covered employees by employee category (i.e, train service, engine service,
digpatcher/operator, signd, other).

(2) Number of covered employeesin each category subject to dcohol testing under the acohol
misuse regulaion of another DOT agency, identified by each agency.

(3) Number of screening tests by type of test (i.e., pre-employment and covered service transfer,
random, post-positive return to service, and follow-up) and employee category.

(4) Number of covered employees with a confirmation acohol test indicating an acohal
concentration of .04 or grester, or who have violations of other alcohol misuse provisons, who were
returned to service in covered positions (having complied with the recommendations of a substance

abuse professiona as described in § 219.104(d)).
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(5) For cause breath acohol testing under railroad authority, by reason for test (accident/injury
or rules violation), the number of screening tests conducted.

(6) For cause breath acohal testing under FRA authority, by reason for test (reasonable
suspicion, accident/injury or rules violation), the number of screening tests conducted.

(7) Number of covered employees who refused to submit to arandom acohol test required
under this part.

(8) Number of covered employees who refused to submit to a non-random acohol test required
under this part.

(9) Number of supervisory personnd who have received the required initid training on the
specific contemporaneous physica, behaviorad, and performance indicators of probable acohol use
during the reporting period.

§219.803 Reporting drug misuse prevention program results in a management information

Sysem.

(a) Each railroad that has 400,000 or more tota manhours shdl submit to FRA an annud report
covering the calendar year, summarizing the results of its drug misuse prevention program.

(b) A railroad that is subject to more than one DOT agency drug regulation must identify each
employee covered by the regulations of more than one DOT agency. Theidentification will pa by the
total number and category of covered functions. Prior to conducting any drug test on a covered
employee subject to the regulations of more than one DOT agency, the railroad must determine which
DOT agency regulation or rules authorizes or requiresthe test. The test result information must be
directed to the gppropriate DOT agency or agencies.

(c) Each railroad must ensure the accuracy and timeliness of each report submitted by the

railroad or a consortium.
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(d) Each railroad must submit the required annua reports no later than March 15 of each year.
The report must be submitted on one of the forms specified by the FRA. A railroad with no positive test
result must submit the “ Drug Testing Management Information System Zero Positives Data Collection
Form.” All other railroads must submit the “ Drug Testing Management Information System Data
Collection Form.”

(e) A railroad submitting the “ Drug Testing Management Information System Data Collection
Form” must address each of the following data dements:

(2) Number of covered employees by employee category (i.e., train service, engine service,
dispatcher/operator, signd service, other).

(2) Number of covered employees in each category subject to testing under the anti-drug
regulations of more than one DOT agency, identified by each agency.

(3) Number of specimens collected by type of test (i.e., pre-employment and covered service
transfer, random, post-positive return to service, and follow-up), and employee category.

(4) Number of specimens verified negative by a Medica Review Officer (MRO) by type of test,
and employee category.

(5) Number of specimens verified pogtive for one or more of the five drugs by aMRO by type
of test, employee category, and type of drug. If atest has been verified postive by aMRO for multiple
drugs, the employer should report the result as a positive for each type of drug.

(6) Number of gpplicants or transfers denied employment or transfer to a covered service
position following a verified positive pre-employment drug test.

(7) Number of employees, currently in or having completed rehabilitation or otherwise qudified
to return to duty, who have returned to work in a covered position during the reporting period.

(8) For cause drug testing, the number of specimens collected by reason for test (i.e,
accident/injury, rules violation, or reasonable suspicion), type of authority (railroad or FRA), employee
category and type of drug, including drugs tested for under railroad authority only.
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(9) For cause drug testing, the number of specimens verified negative by a MRO by reason for
tedt, type of authority, employee category and type of drug, including drugs tested for under railroad
authority only.

(10) For cause drug testing, the number of specimens verified positive by a MRO by reason for
test, type of authority, employee category and type of drug, including drugs tested for under railroad
authority only.

(11) For cause bresth alcohol testing under railroad authority, by reason for test, the number of
tests conducted, the number of tests with a postive result (i.e., breeth alcohol concentration (BAC) = or
>.02), and the number of refusas.

(12) For cause urine acohol testing under railroad authority, by reason for test, the number of
tests conducted, the number of tests with a positive result, and the number of refusdls.

(13) For cause bresth alcohol testing under FRA authority, by reason for test, the number of
tests conducted, the number of tests with a positive result, and the number of refusals.

(14) Tota number of covered employees observed in documented operationd tests and
ingpections related to enforcement of the railroad's rules on acohol and drug use.

(15) Basad on the tests and inspections described in paragraph (€)(14) of this section, the
number of covered employees charged with aviolation of the rallroad's Rule G or smilar rule or policy
on drugs.

(16) Basad on the tests and ingpections described in paragraph (€)(14) of this section, the
number of covered employees charged with aviolation of the raillroad's Rule G or smilar rule or policy
on acohoal.

(17) Number of specimens verified postive for more than one drug, by employee category and
type of drug.

(18) Number of covered employees who refused to submit to arandom drug test required under
FRA authority.
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(19) Number of covered employees who refused to submit to a nonrandom drug test required
under FRA authority.

(20) Number of supervisory personnel who have received the required initid training on the
specific contemporaneous physica, behaviord, and performance indicators of probable drug use during
the reporting period.

(f) A rallroad authorized to submit the “ Drug Testing Management Information System Zero
Pogtives Data Collection Form” must address each of the following data eements:

(2) Number of covered employees by employee category (i.e,, train service, engine service,
dispatcher/operator, signd service, other).

(2) Number of covered employees in each category subject to testing under the anti-drug
regulations of more than one DOT agency, identified by each agency.

(3) Number of specimens collected and verified negative by type of test (i.e., pre-employment
and covered service transfer, random, for cause due to accident/incident, for cause due to rules violation,
reasonable suspicion, post- positive return to service, and follow-up), and employee category.

(4) For cause bresth acohol testing under railroad authority, the number of tests conducted by
reason for text (i.e., accident/injury, rules violation, or reasonable suspicion).

(5) For cause urine acohoal testing under railroad authority, the number of tests conducted by
reason for test.

(6) For cause breath acohol testing under FRA authority, the number of tests conducted by
reason for test.

(7) Tota number of covered employees observed in documented operationd tests and
ingpections related to enforcement of the railroad's rules on acohol and drug use.

(8) Based on the tests and inspections described in paragraph (f)(7) of this section, the number
of covered employees charged with aviolation of therailroad's Rule G or smilar rule or policy on drugs.
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(9) Based on the tests and ingpections described in paragraph ()(7) of this section, the number
of covered employees charged with aviolation of the raillroad's Rule G or smilar rule or policy on
acohal.

(20) Number of covered employees who refused to submit to arandom drug test required under
FRA authority.

(12) Number of covered employees who refused to submit to a nor-random drug test required
under FRA authority.

(12) Number of supervisory personndl who have received the required initia training on the
specific contemporaneous physica, behavioral, and performance indicators of probable drug use during
the reporting period.

Subpart J--Recor dkeeping Requirements
§219.901 Retention of acohal testing records.

(a) Genera requirement. In addition to the records required to be kept by Part 40 of thistitle,

each railroad must maintain acohol misuse prevention program records in a secure location with
controlled access as set out in this section.

(b) Each railroad must maintain the following records for aminimum of five years:

(1) A summary record of each covered employee's test results; and

(2) A copy of the annua report summarizing the results of its dcohol misuse prevention program
(if required to submit the report under § 219.801(a)).

(¢) Eachrailroad must maintain the following records for a minimum of two years

(1) Records related to the collection process:

(i) Collection loghbooks, if used.

(i1) Documents relating to the random sdlection process.

(iif) Documents generated in connection with decisions to administer reasonable suspicion
acohal tests.

(iv) Documents generated in connection with decisons on post-accident testing.
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(v) Documents verifying the existence of amedica explanation of the inability of a covered
employee to provide an adequate specimen.

(2) Records related to test results:

(i) Therailroad's copy of the acohal test form, including the results of the test.

(i) Documents related to the refusal of any covered employee to submit to an acohol test
required by this part.

(iii) Documents presented by a covered employee to dispute the result of an alcohol test
administered under this part.

(3) Records related to other violations of this part.

(4) Records related to employee training:

(i) Materias on acohol abuse awareness, including a copy of the railroad's policy on acohol
abuse.

(i) Documentation of compliance with the requirements of § 219.23.

(iif) Documentation of training provided to supervisors for the purpose of qudifying the
supervisors to make a determination concerning the need for acohol testing based on reasonable
suspicion.

(iv) Certification that any training conducted under this part complies with the requirements for
such training.

§ 219.903 Retention of drug testing records.

(a) Generd requirement. In addition to the records required to be kept by Part 40 of thistitle,

each railroad must maintain drug abuse prevention program records in a secure location with controlled
access as s forth in this section.

(b) (2) Each railroad must maintain the following records for a minimum of five years

() A summary record of each covered employee's test results; and

(i) A copy of the annud report summarizing the results of its drug misuse prevention program (if
required to submit under § 219.803(a)).
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(2) Eachrailroad mugt maintain the following records for aminimum of two years.

(c) Types of records. The following specific records must be maintained:

(1) Records related to the collection process:

(i) Documents relating to the random selection process.

(ii) Documents generated in connection with decisons to administer reasonable suspicion drug
tests.

(iif) Documents generated in connection with decisions on post-accident testing.

(iv) Documents verifying the existence of amedica explanation of the inability of a covered
employee to provide a specimen.

(2) Records related to test results:

(i) Therailroad's copy of the drug test custody and control form, including the results of the test.

(i) Documents presented by a covered employee to dispute the result of adrug test administered
under this part.

(3) Records related to other violations of this part.

(4) Records related to employee training:

(i) Materids on drug abuse awareness, including a copy of the railroad's policy on drug abuse.

(i) Documentation of compliance with the requirements of § 219.23.

(iif) Documentation of training provided to supervisors for the purpose of qudifying the
supervisors to make a determination concerning the need for acohal testing based on reasonable
suspicion.

(iv) Certification that any training conducted under this part complies with the requirements for
such training.

§ 219.905 Access to facilities and records.

(8) Release of covered employee information contained in records required to be maintained

under 88 219.901 and 219.903 must be in accordance with Part 40 of thistitle and with this section.
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(For purposes of this section only, urine drug testing records are considered equivaent to bresth acohol

testing records.)

(b) Each railroad must permit accessto dl facilities utilized in complying with the requirements of

this part to the Secretary of Transportation, United States Department of Transportation, or any DOT

agency with regulatory authority over the railroad or any of its covered employees.

(c) Each railroad must make available copies of dl results for raillroad acohol and drug testing

programs conducted under this part and any other information pertaining to the railroad's dcohol and

drug misuse prevention program, when requested by the Secretary of Trangportation or any DOT

agency with regulatory authority over the railroad or covered employee.

Appendix A to Part 219+Schedule of Civil Pendties

Sectior?
Subpart A--General
219.3 Application.
Rai | road does not have required
Program ...........uuuuunnnnnnnnnns
219.11 General conditions for chemical
tests.
(b) (1) Enployee unlawfully refuses to
participate in testing.............
(b)(2) Enployer fails to give priority
to medical treatment...............

(b)(3) Enployee fails to remain
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Violaion

$5, 000

2,500

3,000

2,500

Willful Violation

$7, 500

5, 000

8, 000

5, 000



available......... ... ... ... ... ...

(b)(4) Enpl oyee tanpers with specinen..... 2,500 5, 000
(d) Enpl oyee unlawfully required to 2,500 5, 000
execute a waiver of rights...........

(e) Rai |l road used or authorized the — ........ 7,500
use of coercion to obtain specinens......

(9) Failure to meet supervisory 2,500 5, 000
trai ning requirenents or program of

i nstruction not avail abl e or program

not conmplete............ ... ... ... ...

(h) Urine or blood specinmens provided 2,500 5, 000
for Federal testing were used for

non-authorized testing.................

219.23 Railroad policies.

(a) Failure to provide witten notice 1, 000 4,000
of FRAtest. ... ... .. ... ... .. ... ...
(b) Failure to provide witten notice 1, 000 4, 000

of basis for FRA test..............

(c) Use of Subpart C formfor other 1, 000 4, 000
test. ... .
(d) Failure to provide educational 1, 000 4, 000
materials.............. ... ... .. ....
(e) Educational materials fail to 1, 000 4, 000

explain requirements of this part
and/or include required content. ...

(f) Non-Federal provisions not 1, 000 4, 000
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clearly described as independent
authority........... ... ... ........
Subpart B--Prohibitions
219.101 Al cohol and drug use
prohi bi t ed.
Enpl oyee vi ol ates prohibition(s)....

219.103 Prescribed and over-the-counter

drugs.
(a) Failure to train enmployee 2,500
properly on requirenents...........
219.104 Responsive action.
(a) Failure to renove enpl oyee from 3,000
covered service imediately........
(b) Failure to provide notice for 1, 000
removal . ... ...
(c) Failure to provide pronpt hearing 2,000
(d) Enpl oyee inmproperly returned to 2,000
SErVIiCe. .
(e) Failure to adm ni ster proper 2,500
nunber of follow up tests..........
(f) Substance Abuse Professional refers 2,500
enpl oyee to practice or organization in
whi ch he has a financial interest......
219.105 Railroad's duty to prevent
vi ol ati ons.
(a) Enpl oyee inproperly permtted to 7,000
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10, 000

5, 000

8,000

4,000

7,000

7,000

5, 000

5, 000

10, 000



remain in covered service..........
(b) Failure to exercise due diligence
to assure conpliance with
prohibition........................

219.107 Consequences of unl awf ul

ref usal

(a) Failure to disqualify an enpl oyee
for nine nonths followi ng a refusal..
(e) Enployee unlawfully returned to
SEIVIiCe. .

Subpart C--Post-Acci dent Toxi col ogi ca

Testing
219.201 Events for which testing is
required.

(a)(i) Failure to test after qualifying
event (each enpl oyee not tested
is aviolation)....................
(a)(ii) Testing performed after non-
qualifying event...................
(c)(i) Failure to make good faith
determination......................
(c)(ii) Failure to provide requested
decision report to FRA. ............

219.203 Responsibilities of railroads

and enpl oyees.

(a)(i) Failure to properly test/exclude
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2,500

5, 000

5, 000

5, 000

5, 000

2,500

1, 000

2,500

5, 000

7,500

7,500

7,500

10, 000

5, 000

3,000

5, 000



fromtesting.......................

(a)(ii) Non-covered service enpl oyee

(b)(i) Delay in obtaining specinens due to

failure to make every reasonabl e

(b)(ii) Testing not conducted in
accordance with Appendix C
requirements. ............. .. .. .. ...

(c) Independent nedical facility not
utilized...... ... .. ... .
(d) Failure to report event or
contact FRA when FRA intervention

required. . ....... ...

219. 205 Specinmen collection and handli ng.

(a) Failure to observe requirenents
with respect to specinen collection,
mar ki ng and handling...............

(b) Failure to provide properly

prepared fornms with specinmens........

(d) Failure to promptly or properly

forward specinmens....................

219.207 Fatality.
(a) Failure totest..................
(b). Failure to request assistance

when necessary.....................
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2,500

2,500

2,500

2,500

1, 000

2,500

1, 000

2,500

5, 000

2,500

5, 000

5, 000

5, 000

5, 000

3,000

5, 000

2,000

5, 000

7,500

5, 000



(c) Failure to ensure tinely
col l ection and shi pnment of required
SPECIMBNS. . . .. ittt

219.209 Reports of tests and refusals.

(a) Failure to provide tel ephonic
FEPONt . .o e

(b) Failure to provide witten report
of refusal to test.................

(c) Failure to nmintain report
expl ai ni ng why test not conducted
within 4 hours.....................

219. 211 Analysis and fol |l ow up.

(c) Failure of MROto report review

of positive results to FRA.........

Subpart D--Testing for Cause
219.300 Mandatory reasonabl e suspicion
testing.

(i) Failure to test when reasonable
suspicion criteria met.............

(ii) Tested when reasonabl e suspicion
criteria not met...................

219.301 Testing for reasonabl e cause.

(i) Tested when acci dent/i nci dent
criteria not met...................

(ii) Tested when operating rules

violation criteria not met.........
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2,500

1, 000

1, 000

1, 000

2,500

5, 000

5, 000

5, 000

5, 000

5, 000

2,000

2,000

2,000

5, 000

7,500

7,500

7,500

7,500



(iii) Event did not occur during duty

219.302 Pronpt specinmen collection

Speci nen col |l ecti on not conducted

Subpart E--ldentification of Troubled
Enpl oyees
219. 401 Requirement for policies.
(i) Failure to publish and/or
i mpl ement required policy..........
(ii) Failure to inplenment policy with
respect to individual enployee.....
219.407 Alternate policies.
Failure to file agreenent or other
docunent or provide tinely notice
of revocation......................
Subpart F--Pre-Enploynment Tests
219.501 Pre-enploynent tests.
(b) Failure to perform pre-enpl oynent
drug test before first tinme
enpl oyee perforns covered service.
(f) Railroad required pre-enpl oynent

testing for alcohol..
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2,500

2,500

2,500

2,500

2,500

2,500

2,500

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000



219.

219.

219.

Subpart G -Random Testing Prograns

601 Railroad random drug prograns.
(a)(i) Failure to file a random program
(a)(ii) Failure to file amendnment to
Program ...........ueununnnnnnnnnns
(b)(i) Failure to meet randomcriteria.
(b)(ii) Failure to use a neutra
selection process..................

(b)(iii) Testing not spread throughout

(b)(iv) Testing not distributed
throughout the day.................
(b)(v) Advance notice provided to
enployee. ....... ... ... .. .
(b)(vi) Testing when enpl oyee not on duty
(b)(vii)) Testing continued after
enpl oyee's duty tour expired.......
(b)(viii) Failure to include covered
service enployee in pool...........
(b) (i x). Random testing not perforned
inatinely manner......................
602 Administrator’s determnation
of drug testing rate.
Total nunber of tests bel ow mi ni mum
random drug testing rate..

603 Participation in drug testing.

95

2,500

2,500

2,500

2,500

2,500

2,500

2,500

2,500

2,500

2,500

2,500

2,500

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000



Fai lure to docunment reason for not 2,500
testing selected enployee..........

219. 607 Railroad random al coho

prograns.
(a)(i) Failure to file a random al cohol 2,500
Program ...........ueununnnnnnnnnns
(a)(ii) Failure to file amendnment to 2,500
Program ...........uuuuunnnnnnnnnns
(b)(i) Failure to nmeet randomcriteria.. 2,500
(b)(ii) Failure to use a neutral 2,500

selection process..................

(b)(iii) Advance notice provided to 2,500

(b)(iv) Testing when enployee not on duty 2,500
(b)(v) Testing continued after 2,500
enpl oyee's duty tour expired.......
(b)(vi) Failure to include covered 2,500
service enployee in pool...........
219. 608 Adnministrator’s determnation
of random al cohol testing rate
Total nunber of tests bel ow 2,500
m ni mum random al cohol testing rate
219.609 Participation in alcoho
testing.
Failure to docunent reason for not 2,500

testing selected enployee..........
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5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000



Subpart H--Drug and Al cohol Testing
Procedures

219.701 Standards for drug and al coho

testing.

(a) Failure to conply with Part 40 2,500
procedures in Subpart B, D, F, or G -5, 000
testing......... ... .. .. .. .. .

(b) Failure to have a provision in 1, 000

| aboratory contract granting FRA

and railroad right to unannounced

Subpart |--Annual Report
219.801 Reporting al cohol m suse
prevention programresults in a

managenent informati on system

(i) Failure to submit MS report on 2,500
time. . .
(ii) Failure to subnmit accurate MS 2,500
FEPOMT . oo
(iii) Failure to include required data. 2,500

219.803 Reporting drug m suse
prevention programresults in a
managenent informati on system

(i) Failure to submit MS report on 2,500

(ii) Failure to subnmit accurate MS 2,500
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5, 000

-7,500

2,000

5, 000

5, 000

5, 000

5, 000

5, 000



FEPOMt . oo
(iii) Failure to include required data. 2,500
Subpart J--Recordkeepi ng Requirenents
219.901 Retention of Alcohol Testing
Recor ds

(i) Failure to keep records for 2,500
required period....................

(ii) Failure to keep required 2,500
docunent ation, materials or
certification......................

219.903 Retention of Drug Testing
Records.

(i) Failure to keep records for 2,500
required period....................

(ii) Failure to retain required 2,500
docunent ation, materials or
certification......................

219.905 Access to facilities and
records.

(a) Failure to release records in 2,500
this subpart in accordance with
Part 40......... .. .. .. ... . .. . . .

(b) Failure to permt access to 2,500
appropriate authorities............

(c) Failure to provide access to 2,500

results of railroad al cohol and
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5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000

5, 000



\1\ A penalty nay be assessed against an individual only for a willful
violation. The FRA Adm nistrator reserves the right to assess a
penalty of up to $22,000 for any violation, including ones not |isted
in this penalty schedul e, where circunmstances warrant. See 49 CFR Part
209, appendi x A

\2\ The penalty schedul e uses section numbers from 49 CFR Part 219; and
if nore than one itemis listed as a type of violation of a given
section, each itemis also designated by a ~“penalty code'' (e.g.

"A"'"), which is used to facilitate assessment of civil penalties. For
conveni ence, penalty citations will cite the CFR section and the
penalty code, if any (e.g., ~"Sec. 219.11A"') FRA reserves the right,
should litigation becone necessary, to substitute in its conplaint the

CFR citation in place of the combined CFR and penalty code citation.

Appendix B to Part 219--Dedgnation of Laboratory for Post-Accident Toxicologicad Testing

The following laboratory is currently designated to conduct post-accident toxicologica anaysis

under Subpart C of this part:

NWT Inc.

1141 E. 3900 South

Suite A-110

Sat Lake City, UT 84124

Telephone: (801) 268-2431 (Day), (801) 483-3383 (Night/Weekend).

Appendix C to Part 219--Post- Accident Testing Specimen Collection
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1.0 General.

This gppendix prescribes procedures for collection of specimens for mandatory post-accident
testing pursuant to Subpart C of thispart. Collection of blood and urine specimensis required to be
conducted a an independent medica facility.

(SURVIVING EMPLOYEES)

2.0 Surviving Employess.

This unit provides detailed procedures for collecting post-accident toxicologica specimens from
surviving employeesinvolved in train accidents and train incidents, as required by Subpart C of this part.
Subpart C specifies qudifying events and employees required to be tested.

2.1 Collection Procedures;, General.

All forms and supplies necessary for collection and transfer of blood and urine specimens for
three surviving employees can be found in the FRA post-accident shipping box, which is made available
to the collection ste by the railroad representative.

Each shipping box contains supplies for blood/urine collections from three individuds, including
ingructions and necessary forms. The railroad is responsible for ensuring that materias are fresh,
complete and meet FRA requirements.

2.11 Responghility of the Rallroad Representative.

In the event of an accident/incident for which testing is required under Subpart C of this part, the
railroad representative shal follow the designated set of indtructions, and, upon arrival at the independent
medicd facility, promptly present to the collection facility representative a post-accident shipping box or
boxes with dl remaining sets of indructions. (Each box contains supplies to collect specimens from three
employees) The railroad representative shall request the collection facility representative to review the
indructions provided and, through qudified personnd, provide for collection of the specimens according
to the procedures set out.

Therailroad representative shdl undertake the following additiona responsibilities+
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I' Complete Form FRA 6180.73 (revised), Accident Information Required for Post- A ccident
Toxicologica Testing (49 CFR Part 219), describing the testing event and identifying the employees
whose specimens are to be deposited in the shipping box.

I As necessary to verify the identity of individua employees, affirm the identity of each employee
to the medicd facility personnel.

I Conggtent with the policy of the collection facility, monitor the progress of the collection
procedure.

Warning: Monitor but do not directly observe urination or otherwise disturb the privacy of urine
or blood collection. Do not handle specimen containers, bottles or tubes (empty or full). Do not
become part of the collection process.

2.12 Employee Responghility.

An employee who isidentified for post-accident toxicologica testing shal cooperate in testing as
required by the railroad and personnd of the independent medica facility. Such cooperation will
normally consst of the following, to be performed as requested:

I' Provide ablood specimen, which aqualified medica professona or technician will draw using
asngle-use derile syringe. The employee should be seated for this procedure.

I' Provide, in the privacy of an enclosure, a urine specimen into a plagtic collection cup. Deliver
the cup to the collector.

I' Do not et the blood and urine specimens that you provided leave your Sght until they have
been properly seded and initidled by you.

I' Certify the statement in Step 4 of the Post- Accident Testing Blood/Urine Custody and Control
Form (49 CFR 219) (Form FRA F 6180.74 (revised)).

I If required by the medica facility, complete a separate consent form for taking of the
specimens and their release to FRA for analysis under the FRA rule.
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Note: The employee may not be required to complete any form that contains any waiver of
rights the employee may have in the employment relationship or that releases or holds harmless the
medica facility with repect to negligence in the collection.

2.2 The Collection

Exhibit C-1 contains ingtructions for collection of specimens for post-accident toxicology from
aurviving employees. These ingructions shal be observed for each collection. Ingtructions are aso
contained in each post-accident shipping box and shal be provided to collection facility personnel
involved in the callection and/or packaging of specimens for shipment.

(PosT MORTEM COLLECTION)
3.0 Fadlity.

This unit provides procedures for collecting post-accident body fluid/tissue specimens from the
remains of employees killed in train accidents and train incidents, as required by Subpart C of this part.
Subpart C specifies quaifying events and employees required to be tested.

3.1 Collection.

In the event of afataity for which testing is required under Subpart C of this part, the railroad
shdl promptly make available to the custodian of the remains a post-accident shipping box. The railroad
representative shal request the custodian to review the ingructions contained in the shipping box and,
through quadified medica personnd, to provide the specimens as indicated.

(SURVIVING EMPLOYEES AND FATALITIES)
4.0 Shipment.

Therailroad is responsible for arranging overnight trangportation of the sedled shipping box
containing the specimens. When possible without incurring delay, the box should be ddlivered directly
from the collection personnel providing the specimens to an overnight express service courier. If it
becomes necessary for the railroad to trangport the box from point of collection to point of shipment,

then--
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1. Individua kits and the shipping box shdl be sedled by collection personne before the box is
turned over to the railroad representative;

2. Theralroad shdl limit the number of persons handling the shipping box to the minimum
necessary to provide for transportation;

3. If the shipping box cannot immediately be delivered to the express carrier for transportation, it
shall be maintained in secure temporary storage; and

4. The railroad representatives handling the box shal document chain of custody of the shipping
box and shal make available such documentation to FRA on request.

ExHIBIT C-1--INSTRUCTIONS FOR COLLECTION OF BLOOD AND URINE SPECIMENS. MANDATORY

PosT-ACCIDENT TOXICOLOGICAL TESTING

A. Purpose

These indructions are for the use of personnd of collection facilities conducting collection of
blood and urine specimens from surviving railroad employees following railroad accidents and casuaties
that qualify for mandatory acohol/drug testing. The Federd Railroad Administration gppreciates the
participation of medicd facilities in thisimportant public safety program.

B. Prepare for Collection

Railroad employees have consented to provision of specimens for analysis by the Federa
Railroad Adminigtration as a condition of employment (49 CFR 219.11). A private, controlled area
should be designated for collection of specimens and completion of paperwork.

Only one specimen should be collected a atime, with each employeg's blood draw or urine
collection having the complete atention of the collector until the specific specimen has been labded,
sealed and documented.

Please remember two critica rulesfor the collections:

All labding and sedling must be done in the sight of the donor, with the specimen never having left
the donor's presence until the specimen has been labeled, sedled and initiaed by the donor.
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Continuous custody and control of blood and urine specimens must be maintained and
documented on the forms provided. In order to do this, it isimportant for the paperwork and the
specimens to stay together.

To the extent practicd, blood collection should take priority over urine collection. To limit steps
in the chain of custodly, it isbest if asingle collector handles both collections from a given employee.

Y ou will use asingle Pogt- Accident Testing Blood/Urine Custody and Control Form (FRA Form
6108.74 (revised)), consigting of six Steps to complete the collection for each employee. We will refer
to it as the Control Form.

C. Identify the Donor

The employee donor must provide photo identification to each collector, or lacking this, be
identified by the railroad representative.

The donor should remove al unnecessary outer garments such as coats or jackets, but may
retain vauables, including awadlet. Donors should not be asked to disrobe, unless necessary for a
separate physica examination required by the attending physician.

D. Draw Blood

Assemble the materids for collecting blood from each employee: two 10 ml grey-stoppered
blood tubes and the Control Form.

Ask the donor to complete STEP 1 on the Control Form.

With the donor seated, draw two (2) 10 ml tubes of blood using standard medical procedures
(serile, Sngle-use syringe into evacuated gray-top tubes provided). CAUTION: Do not use acohol or
an acohol-based swab to cleanse the venipuncture site.

Once both tubes are filled and the Site of venipuncture is protected, immediately--

I' Sed and label each tube by placing anumbered blood specimen label from the labd set on the
Control Form over the top of the tube and securing it down the Sides.

I Ask the donor to initid each label. Please check to see that the initids match the employee's

name and note any discrepanciesin the “Remarks’ block of the Control Form.
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I' Ascoallector, sign and date each blood tube labdl at the place provided.

I Skip to STEP 5 and initiate chain of custody for the blood tubes by filling out the first line of
the block to show receipt of the blood specimens from the donor.

I Complete STEP 2 on the form.

I' Return the blood tubes into the individua kit. Keep the paperwork and specimens together. I
another collector will be collecting the urine specimen from this employee, transfer both the form and the
individua kit with blood tubes to that person, showing the transfer of the blood tubes on the second line
of STEP 5 (the chain of custody block).

E. Collect Urine

The urine collector should assemble at histher station the materids for collecting urine from each
employee: one plagtic collection cup with temperature device affixed enclosed in a heat-sedl bag (with
protective sed intact), two 90 ml urine specimen bottles with cagps and one biohazard bag (with
absorbent) also enclosed in a heat-sedl bag (with protective sedl intact), and the Control Form. Blood
specimens aready collected must remain in the collector's custody and control during this procedure.

After requiring the employee to wash hisher hands, the collector should escort the employee
directly to the urine collection area. To the extent practical, all sources of water in the collection area
should be secured and a bluing agent (provided in the box) placed in any toilet bowl, tank, or other
gtanding water.

The employee will be provided a private place in which to void. Urination will not be directly
observed. If the enclosure contains a source of running water that cannot be secured or any materia
(soap, etc.) that could be used to adulterate the specimen, the collector should monitor the provision of
the specimen from outside the enclosure. Any unusual behavior or gppearance should be noted in the
remarks section of the Control Form or on the back of that form.

The collector should then proceed asfollows:

Unwrap the collection cup in the employee's presence and hand it to the employee (or dlow the

employee to unwrap it).
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Ask the employee to void at least 60 ml into the collection cup (at least to the line marked).
Leave the private enclosure.

IF THERE ISA PROBLEM WITH URINATION OR Specimen QUANTITY, SEE THE

“TROUBLE BOX” AT THE BACK OF THESE INSTRUCTIONS.

Once the void is complete, the employee should exit the private enclosure and ddliver the
specimen to the collector. Both the collector and the employee must proceed immediately to the
labdling/sedling area, with the specimen never leaving the sight of the employee before being sedled and
labeled.

Upon receipt of the specimen, proceed as follows:

I' Inthefull view of the employee, remove the wragpper from the two urine specimen bottles.
Transfer the urine from the collection cup into the specimen bottles (at least 30 ml in bottle A and at least
15 ml in bottle B).

I Asyou pour the specimen into the specimen bottles, please inspect for any unusua sgns
indicating possible adulteration or dilution. Carefully secure the tops. Note any unusud signs under
“Remarks’ at STEP 3 of the Control Form.

I Within 4 minutes after the void, measure the temperature of the urine by reading the strip on
the bottle. Mark the result at STEP 3 of the Control Form.

IF THERE IS A PROBLEM WITH THE URINE Specimen, SEE THE “TROUBLE BOX” AT THE

BACK OF THESE INSTRUCTIONS.

I Remove the urine bottle [abels from the Control Form. Thelabels are marked “A” and “B.”
Place each label as marked over the top of its corresponding bottle, and secure the label to the sides of
the bottle.

I' Ask the donor to initia each label. Please check to see that the initials match the employee
name and note any discrepancy in the “ Remarks’ block of STEP 3.

I As collector, sign and date each urine labdl.
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I Skip to STEP 5 and initiate chain-of-custody by showing receipt of the urine specimens from
the donor. (If you collected the blood, a check under “uring” will suffice. If someone else collected the
blood, first make sure transfer of the blood to you is documented. Then, using the next available line,
show “Provide specimens’ under purpose, “Donor” under “released by,” check under “uring’ and
place your name, signature and date in the space provided.)

I Complete the remainder of STEP 3 on the Control Form.

I Have the employee complete STEP 4 on the Control Form.

I Place the filled urine bottles in the individua employee kit. Keep the paperwork and
specimens together. |f another collector will be collecting the blood specimen from this employee,
transfer both the form and the kit to that person, showing the transfer of the urine specimens on the next
available line of STEP 5 (the chain of custody block).

F. Sed the Individuad Employee Kit

The blood and urine specimens have now been collected for this employee. The blood/urine
specimenswill now be sedled into the individua employee kit, while al paperwork will be retained for
further completion. After rechecking to see that each specimen is properly labeled and initided, close the
plastic bag to contain any leakage in trangportation, and apply the kit security sed to the small individua
kit. As collector, sgn and date the kit sedl.

Before collecting specimens from the next employee, complete the next line on the chain-of-
custody block showing release of the blood and urine by yoursdlf for the purpose of “ Shipment” and
receipt by the courier service or railroad representative that will provide transportation of the box,
together with the date.

G. Complete Treatment Information

Complete STEP 6 of the Control Form. Mark the box if a breath acohol test was conducted
under FRA authority.

H. Prepare the Box for Shipment
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Seded individua employee kits should be retained in secure storage if there will beadday in
preparation of the shipping box. The shipping box shall be prepared and sealed by a collection facility
representative asfollows:

I' Ingpect STEP 5 of each Control Form to ensure chain-of-custody is continuous and complete
for each fluid (showing specimens released for shipment). Retain the medica facility copy of each
Control Form and the Accident Information form for your records.

I Place seded individud employee kitsin the shipping box. Place dl formsin zip-lock bag and
sed securely. Place bag with forms and unused suppliesin shipping box.

I Affix the mailing label provided to the outside of the shipping box.

|. Ship the Box

The railroad must arrange to have the box shipped overnight air express or (if express serviceis
unavailable) by air freight, prepaid, to FRA's designated laboratory. Whenever possible without
incurring delay, the collector should deliver the box directly into the hands of the express courier or air
freight representative.

Where courier pickup is not immediately available at the collection facility where the specimens
are taken, therailroad is required to trangport the shipping box for expeditious shipment by air express,
ar freight or equivaent means.

If therailroad is given custody of the box to arrange shipment, please record the name of the

raillroad officid taking custody on the copy of Form 6180.73 retained by the collection Site.
“TROUBLE BOX”
1. Problem: The employee claims an inahility to urinate, either because he/she has recently

voided or because of anxiety concerning the collection

Action: The employee may be offered moderate quantities of liquid to assist urination. If the
employee continues to claim inability after 4 hours, the urine collection should be discontinued, but the
blood specimens should be forwarded and al other procedures followed. Please note in area provided

for remarks what explanation was provided by the employee.
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2. Problem: The employee cannot provide approximately 60 ml. of specimen.

Action: The employee should remain at the collection facility until as much as possible of the
required amount can be given (up to 4 hours). The employee should be offered moderate quantities of
liquidsto ad urination. Thefirg bottle, if it contains any quantity of urine, should be sedled and securely
stored with the blood tubes and Control Form pending shipment. A second bottle should then be used
for the subsequent void (using a second Control Form with the words “ SECOND VOID--FIRST
Specimen INSUFFICIENT” in the remarks block and labels from that form). However, if after 4 hours
the donor's second void is dso insufficient or contains no more than the first insufficient void, discard the
second void and send thefirst void to the laboratory.

3. Problem: The urine temperature is outside the norma range of 32 deg.-38 deg.C/90 deg.-

100 deg.F, and a suitable medical explanation cannot be provided by an ora temperature or other

means, or
4. Problem: The collector obsarves conduct clearly and uneguivocdly indicating an attempt to

subgtitute or adulterate the specimen (e.g., subdtitute urine in plain view, blue dye in specimen presented,

etc.) and a collection site supervisor or the railroad representative agrees that the circumstances indicate
an atempt to tamper with the specimen.

Action (for either Problem No. 3 or Problem No. 4): Document the problem on the Control
Form. If the collection site supervisor or railroad representative concurs that the temperature of the
specimen, or other clear and unequivoca evidence, indicates a possible attempt to substitute or dter the
specimen, another void must be taken under direct observation by a collector of the same gender.

If acollector of the same sex is not available, do NOT proceed with this step.

If acollector of the same gender is available, proceed asfollows: A new Control Form must be
initiated for the second void. The origind suspect specimen should be marked “Void” and the follow-up
void should be marked “Void 2,” with both voids being sent to the |aboratory and the incident clearly
detailed on the Control Form.
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EXHIBIT C-2--INSTRUCTIONS FOR COLLECTION OF POST MORTEM SPECIMENS. EMPLOYEE KILLED IN

A RAILROAD ACCIDENT/INCIDENT

To the Medica Examiner, Coroner, or Pathologist:

In compliance with Federa safety regulations (49 CFR Part 219), arailroad representative has
requested that you obtain specimens for toxicology from the remains of arailroad employee who was
killed in arailroad accident or incident. The deceased consented to the taking of such specimens, asa
meatter of Federal law, by performing service on the railroad (49 CFR 219.11(f)).

Y our assistance is requested in carrying out this program of testing, which isimportant to the
protection of the public safety and the safety of those who work on the railroads.

Materids:

The railroad will provide you a post-accident shipping box that contains necessary supplies. If
the box is not immediately available, please proceed using supplies available to you that are suitable for
forendc toxicology.

Specimens requested, in order of preference:

(2) Blood--20 milliliters or more. Preferred Sites: intact femord vein or artery or periphera
vessds (up to 10 ml, as available) and intact heart (20 ml). Deposit blood in gray-stopper tubes
individudly by site and shake to mix specimen and preservetive.

Note: If uncontaminated blood is not available, bloody fluid or clots from body cavity may be
useful for qualitative purposes, but do not labd asblood. Please indicate source and identity of specimen
on label of tube,

(2) Urine--as much as 100 milliliters, if available. Deposit into plastic bottles provided.

(3) Vitreousfluid--dl available, deposited into smdlest available tube (e.g., 3 ml) with 1%
sodium fluoride, or gray-stopper tube (provided). Shake to mix specimen and preservative.

(4) If available at autopsy, organs--50 to 100 grams each of two or more of the following in

order preference, as available: liver, bile, brain, kidney, spleen, and/or lung. Specimens should be
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individually deposited into zip-lock bags or other clean, Sngle use containers suitable for forensic
specimens.

(5) If vitreous or urine is not available, please provide--

a Spind fluid--dl avalable, in 8 ml container (if available) with sodium fluoride or in gray-
stopper tube; or, if spind fluid cannot be obtained,

b. Gastric content--up to 100 milliliters, as available, into plagtic bottle.

Specimen collection:

Sampling at time of autopsy is preferred so that percutaneous needle puncturing is not necessary.
However, if autopsy will not be conducted or is delayed, please proceed with sampling.

Blood specimens should be taken by sterile syringe and deposited directly into evacuated tube, if
possible, to avoid contamination of specimen or dissipation of volatiles (ethyl acohoal).

Note: If only cavity fluid isavailable, please open cavity to collect specimen. Note condition of
cavity.

Please use smallest tubes available to accommodate available quantity of fluid specimen (with 1%
sodium fluoride).

Specimen identification, seding:

As each specimen is collected, seal each blood tube and each urine bottle using the respective
blood tube or urine bottle using the identifier labels from the set provided with the Post- Accident Testing
Blood/Urine Custody and Control Form (49 CFR 219) (Form FRA F 6180.74 (revised)). Make sure
the unique identification number on the labels match the pre-printed number on the Control Form. Please
label other specimens with name and specimen st identification numbers. Y ou may use labels and sedls
from any of the extraforms, but annotate them accordingly.

Annotate each labe with specimen description and source (as appropriate) (e.g., blood, femora
ven).

Please provide copy of any written documentation regarding condition of body and/or sampling

procedure thet is available at the time specimens are shipped.
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If specimens cannot be shipped immediately as provided below, specimens other than blood may
be immediately frozen. Blood specimens should be refrigerated, but not frozen.

All specimens and documentation should be secured from unauthorized access pending delivery
for transportation.

Informetion:

If the railroad has not dready done so, please place the name of the subject at the top of the
Control Form (STEP 1). You are requested to complete STEP 2 of the form, annotating it by writing
theword “FATALITY,” ligting the specimens provided, providing any further information under
“Remarks’ or at the bottom of the form. If it is necessary to transfer custody of the specimens from the
person taking the specimens prior to preparing the box for shipment, please use the blocks provided in
STEP 5 to document transfer of custody.

The railroad representative will aso provide Accident Information Required for Post- Accident
Toxicologica Testing (49 CFR Part 219), Form FRA 6180.73 (revised). Both forms should be placed
in the shipping box when completed; but you may retain the designated medica facility copy of each form
for your records.

Packing the shipping box:

Place urine bottles and blood tubes in the sponge liner in the individud kit, close the biohazard
bag zipper, close the kit and apply the kit custody sedl to the kit. Y ou may use additiona kits for each
tissue specimen, being careful to identify specimen by tissue, name of deceased, and specimen set
identification number. Apply kit security sedsto individua kitsand initid acrossdl seds. Place dl forms
in the zip-lock bag and sedl securely.

Place the bag in the shipping box. Do not put formsin with the specimens. Sedl the shipping
box with the seal provided and initia and date across the sedl.

Affix the mailing label to the outside of the box.

Shipping the box:
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The railroad must arrange to have the box shipped overnight air express or (if express serviceis
unavailable) by air freight, prepaid, to FRA's designated |aboratory. When possible, but without
incurring delay, deliver the sedled shipping box directly to the express courier or the air freight
representative.

If courier pickup is not immediatdy available at your facility, the railroad is required to trangport
the sedled shipping box to the nearest point of shipment viaar express, air freight or equivaent means.

If the railroad receives the sedled shipping box to arrange shipment, please record under

“Supplementa Information” on the Control Form, the name of the railroad officid taking custody.
Other:
FRA requests that the person taking the specimens annotate the Control Form under
“Supplementd Information” if additiond toxicologica anaysiswill be undertaken with respect to the
fatality. FRA reports are available to the coroner or medica examiner on request.

Issued in Washington, D.C., on

Betty Monro
Deputy Federd Railroad Administrator
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